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PREFACE. 



I present herewith an essay on the growth of law. 
The exposition can only claim a limited measure of orig- 
inality. In a large degree it is an application of views 
expounded by prominent writers in other fields to the do- 
main of jurisprudence. I have endeavored to be honest 
in its composition, giving credit to writers whose pro- 
ductions were borrowed from. 

The object of this short worlt is to call the attention of 
the bench and bar to the growth of law, and the effect which 
a proper comprehension of that growth baa upon the 
administration of what is called justice. 

Incidentally the erroneous views of well-known writers 
are referred to. 

(1) 
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AK ESSAY 0:N" 
"THE GROWTH OF LAW. 



INTRODUCTION. 

"Whatever exists eo far as the human being is 
concerned, exists in relatfon with liimself, and is 
known to him through those influences and fac- 
tors which primarily concern and affect him. 
" All Existence — as known to us — is the Felt. 
The laws of our organism compel us, indeed, to 
postulate an Existent, which is Extra mentem — 
a Real, not ourselves — but the same laws debar 
us from any knowledge whatever, of what this 
is, or is like. "We know things absolutely in so 
far as they exist in relation to us; and that is 
the only knowledge which can have any possible 
significance for us." ^ 

'Lewea' "Physical Basis of Mind," 3d vol.; " Problems of Life 
and Mind," chap. 3, p. ST6. Houghton, Osgood & Co., Boston, 
1877. 

(5) 
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LaWj as designating a rule of action prevailing 

in a given community, could have no divine 

origin in any eense superhuman or preternatural. 

It resulted from the impact of human beings, if 

I may use that expression ; to the existence of 

which human beings were a sine qua non. That 

was so, and always will be so, it seems to me, 

among all peoples. The ideas connoted by the 
word " law '' as used herein, irrespective of the 

period of history, to which our attention is di- 
rected, are of human origin ; as ideas are known, 
because, and only because, they are of human 
creation, they could not well be of different 
origin,^ 

^ This mast be taken in connection with what is said in treating 
of ** the physical phase " infra, and be understood accordingly. 
Bentham, Austin, Amos, Maine, Heam, Markby, Holland, Savigny, 
Ihering, Ahrens, Waitz, Von Maurer, Zoepfl, Grimm, Laveleye, 
have elucidated this position. Notably, the productions of HerbeH 
Spencer, especially his "Principles of Sociology," as far as pro- 
duced, and his '* Data of Ethics " have confirmed its truth. The 
effort of the human being to surmount his limit is conspicuously 
brought to light in the ethics of Spinoza, and the dialectics of 
HegeU 
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HISTOEIOAL PHASE. 



On the whole, the leas we think, the less we 
know. Undoubtedly, if human heinga did not 
think at all, they would be comparatively very 
ignorant. Or in other words, without an accu- 
mulation of experiences, and what such experi- 
ences superinduce, we would be without the 
neural benefit thus resulting. If the incentive to 
thought were absent, thouglit would not be in 
existence, and ignorance would be extreme. It 
is by means of some such test as this that we are 
enabled to say that the greater the ignorance the 
ruder the institutions; and as the creations of 
human beings have a large influence upon man's 
history, the institutions operate as conditions, 
and the less developed they are, the less will the 
condition of ignorance be ameliorated. 
(9) 
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Exertion has been a large factor in making the 
human being more intelligent — ^that is, physical 
and mental exertion ; in one view, physical ex- 
ertion in its consecutive and progressively chang- 
ing aspects. The amount of exertion we employ 
depends, all in all, on the intelligence we possess. 

As we retrograde, going back to the ages of 
the remote past, the farther we go the nearer we 
reach a primitive condition. This may be con- 
sidered as fairly established, however the details 
may conflict. And by a pretty common conces- 
sion, savagery, or what savagery stands for, may 
be taken to approach nearest the primitive con- 
dition.^ 

While savages are and were not all of one 
grade of intelligence, they did not live in cities 
or towns in the days of our ancestors. They 

* Lubbock's ** PrehistoricTimes "; Spencer's ' Principles of Soci- 
ology"; Tylor's **Early History of Mankind'' and "Anthropology." 
And compare also Zoepfl's " Deutsche Rechts-Geschichte," Maine's 
"Ancient Law" and "Early History 'of Institutions," Stubbs' 
"Constitutional History of England," Vol. 1, Heam's "Aryan 
Household," etc. 



HISTOEICAL PHABE. 

lived a nomadic life. The offspring of a woman 
with herself and those who sustained or lived with 
her, constituted, as it were, physically, the rudest 
social body we have any information about. These 
formed for a greater or less period of time the 
nucleus of a tribe. There may have been more 
women than one requisite to form a tribe, and 
different customs or formations may have con- 
stituted prerequisites in different places and at 
different times, to the existence of a tribe, 
but these must all remain mere mat- 
ters of detail. "Woman was the early magnet 
of men, and from the first must naturally 
have constituted an important factor in the es- 
tablishment of gregarious habits. The re- 
searches of travelers and archaeologists leave us 
in no certainty as to the mode of formation of 
early societies. Neither can more than theory 
be gathered from writers on ethnology and so- 
ciology. The fact above emphasized does not, 
however, conflict with the views of any of them, 
and is borne out by the best evidence. 



I 
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Without assuming more about tlie mode in 
■which the tribe first came to exiat, I may safely 
state a few matters hearing upon their formation 
at certain times. So, for instance, Tarious con- 
ditions would lead to the disruption of tribes or 
social bodies. Disintegration would result from 
within, when the means of subsistence became 
short, or disease attacked the aggregate or its 
parts. It might be and probably was, that so 
whole tribes would die out, except such as fled 
and mixed with other tribes. War on other 
tribes would result in the mutual extinction of 
the integrity of the contending tribes, and in the 
establishment of some new body or groups. 

Among such classes stability, providence and 
language, beyond a few gestures, and the simplest 
exclamations, were not to beexpected. Nor would 
"property," "descent," "husband,"" wife," "child," 
"marriage," "custom," "law," "government," 
"state," and the like terms have any significance; 
for these imply a great accumulation of experi- 



HISTOBICAL PHASE. 
eoces, involviug a long period of prog' 
social existence, and notions not simply created 
by one individual, but the notions abstracted 
from the activity and thought of the members of 
society through many ages and stages.^ 

In multiform ways factors arise, becoming 
conditions to development, whereby a rude 
primitive community such as we have endeav- 
ored crudely to idealize, slowly emerges into an 
aggregation of civilized units; the stage of growth 
being rudely demarcated as nomadic and savage, 
less nomadic and pastoral, agricultural and sta- 
tionary, and later the commercial ; or the growth 
may be designated by types, namely.the militant 
and industrial, — in so far as a society throws off 
its militant characteristics the more settled and 
industrial it becomes. 

As the society grows the soil is improved, 

roads are opened, new modes of transportation 

' What IB implied in Bnct growtli ie now bemg eiemplified 
in the productionB of Mr. Spencer, especially in his " Principles of 
Sociology," and "The Descriptive Sociology," 
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are devised, the productiveness of the soil is 
aided by artificial inventions, and different tasks 
fall to the lot of different classes and bodies, the 
governed become more distinguishable from the 
governors, the duties of government become more 
complex, the social elements segregate into many 
groups, becoming distinguished from each other 
by new features. In short, while the society 
aggregates and its elements become more co- 
hesive and interdependent, it, at the same time, 
is evolving a prior homogeneousaess, or general 
sameness, into a greater and greater hetero- 
geneousness, or continually increasing dissimi- 
larity of parts. But the growth is not all at 
once. It is slow, and involves much pain, much 
mental agony, many lives, many years, much 
toil, numberless misfortunes, many great minds, 
and more little minds. It involves also the con- 
ditions, more or less spontaneous and strictly 
physical, which are implied in a given state of 
things, such as the existing heat and cold, the 
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existing meau3 of locomotiou, the state of lan- 
guage, the prevailing notions of society. 

Among nomadic tribes property in cattle can 
only come to be, even crudely, recognized, when 
they begin to value them, and it requirea a 
greater or less pastoral pursuit to give tbem 
anything like a stable value. As the pastoral 
mode of life enlarges and develops, new features 
and new customs, more or less industrial in their 
nature, grow up, which aoouer or later will 
affect all the relations of individual and social 
life more or less remotely. The necessities of the 
body social, more or less indefinite, fluctuating 
and crude in its form, ultimately force some 
portion of the community, viewing human be- 
ings, past and present, as the body to be spoken 
of, into agriculture. Doubtless the subordinate 
or so-called slave portion would be forced to fol- 
low agriculture in its beginnings, and the kind 
of agriculture would be roost rude and its range 
extremely limited; for agriculture was at first 
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not voluntarily resorted to by a rude people.' 
With agriculture, laud comes to have a value ; 
and as it develops communities come to be 
more stationary, more and better habitations are 
built and owned, and the doctrines implied in 
and attending a transfer of laud after death and 
Bometimes during lifecome into existence. With 
a greater agriculture, with river and ocean nav- 
igation, with improved requirements for war, 
and so on, greater stationary societies, in larger 
numbers, are implied, and, accompanying these, 
roads come to be built, an hegemony of some one 
community may be established, and industrial 
pursuits come to be followed.^ As urbap com- 
munities grow up, greater agriculture becomes a 

'See " Pastoral Tribes of the Steppe"; Wallace's "Euasia," 
(Am. Ed.) pp. 335, 336. 

* Compare Maine's "Ancient Law, Village Communities and 
Early Hist, of Inst."; Zoepfl's "Deutsche Eechts-Qeschichte "; 
Savijfnj's "Rum. Recht im Mittelalter"; LaTeleye'a "PrimitiTe 
Property"; Green's " Making of England"; Precm.m's "Norman 
Conquest"; Stnbbs' "Const. Hist, of England", Vol. 1; Kemble'a 
" Saxons"; and other works on germane subjects. Also Spencer's 
" Principles of Sociology." 
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necessity, and, if tlie urban community become 
sufficiently etationary, a city life and all that 
such mode of life implies, will become established. 
The non-urban community will become modified 
with time, in its relationa with the urban com- 
munity. And as more urban communities grow 
up, more modifications will result. With increase 
in such communities more means of locomotion 
and transfer, more houses, larger experiences in 
barter and all that barter necessitates become 
existent. Ultimately a given territory, after 
multiform vicissitudes, assumes a kind of polit- 
ical oneness, and national life appears. _, 

The mind is quite inadequate to picture the 
customs which the growth of societies brings in 
its train, or the changing tiibunals for the settle- 
ment and interpretation of customs having at 
once a religious and a moral cast, or of such aa 
have simply a political cast. We can only feebly 
imagine the new relations, the new trades, the 
new obligations, and the new questions reqiiiring 
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determination, which not only every century's, 
but every day's growth of a developing com- 
munity, and especially a nation's development 
brings to pass. Customs relating not only to the 
road, to the farm, to commons, and to agricult- 
ure, but customs relating to contract in its vary- 
ing phases, to the transfer of land, to the govern- 
ment of cities and the nation, and what not, 
finally come, accompanying the stride of the hu- 
man being toward enlightenment. At one period 
a religious sentiment will color the bulk of the 
customs, at another a purely practical sentiment. 
A million different influences may contribute to 
explain the origination of one custom rather than 
another. 

Bearing this in mind, it can not surprise us if 
a so-called system of feudal law should be repudi- 
ated. Feudal law may be the name for varying 
customs, which found their origin far back, and 
which arose under varying conditions among 
different communities. It may be a system only 
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in name, or a system when applied to one nation. 
The convenience of speaking of a feudal system 
may turn out to be illusory, or It may turn out 
to be more productive of harm, in preventing 
dispassionate and unbiased inquiry, than good. 
As we view the growth of law historically, more 
and more, we may become more capable of ap- 
preciating the fact that there may have been a 
time when a feudal custom did not exist, and we 
may learn to wish that the word "feudal" had not 
come into existence. In any event we learn by 
this means more about the so-called feudal 
aystem,}- We learn, moreover, that the "King," 
who is an element in a constitutional govern- 
ment, may likewise be an element in a pure des- 
potism ; that constitutional governments may 
exist without kings ; and that the doctrines em- 
braced within the realm of law, relating to king- 

'See Maine's "Village Communities," "Lee. on Feodaliza- 
tion ''; see Monteaqnieu'a books on sama enbj'ect in hia " Spirit of 
t«WB";andseeZofpfl'8 "D.B. G."; Roth'e "FeudalitUtundUn- 
teithaaTeibiiad. " 
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ship, are relative in their application. And we 
learn that what is true of kingship, in the do- 
main of law, is true of marriage, the rights of 
husband and wife, the duties and rights of father, 
mother and child, the dutiea of representatives, 
whether of the interests of the living or the dead, 
the rights and duties of bailees, of other agents, 
of servants, etc., etc. 

There are the following additional matters to 
which attention should be called under thia head, 
relating to the symbolism implicit in the law. 

Before referring to tlie symbolism implied in 
language and its growth as affecting the domain 
of law, we take this opportunity of mentioning 
the symbolism involved in the survival of old 
usages. Am human society evolved, acts, which 
the environment during a prior stage superin- 
duced, in many instances, did not become lost to 
history, but became gradually forms of observ- 
ance ; forms, which the reverence of antiquity — 
or rather the cons%ative spirit of the masses — 
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would cause to be regarded long after the neces- 
sity therefor had ceased,^ 

The weotuma of the Saxons, * or dos, among 
the so-called barbarian tribes of the continent, 
sometimes known as mephium {milphium.) spon- 
sarit'mm and later dotalium,^ seem to have de- 
veloped out of a custom of paying a price to the 
guardian, protector or parent of the bride ; and 
this payment is probably a relic of a still earlier 
custom which doubtless originated in eavage 
times and conditions, of the capture of women.* 
Some understand the weotuma to be the price 
paid at a sale of the betrothed.^ Our present 
dower has some connection with this, and pre- 

' Mr. McLennan )aya down the following principle reepecting 
aymbolism among ancient tribea ; "Whenever we discover eym- 
bolicaJ formi, we are juatiSed in inferring, that in the past life of 
the people employing them, there were corresponding realitieB." 
— "Primitive Marriage," p. 6. 

'Alf. Ecc. L. 12, 29. 

' Zoepfl's " D. R. G." Vol. 3, § 81 b.: 

* Compare Mc:Lenn&a "Primitive Marriage," and WajseiBchle- 
ben's " Germanische Verwandschafti Bereohnung," &c. 

' "Essiija in Anglo-Saxon Iaw," p. 163 ette^. Little, Brown & 
Co., Boston, 
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serves still some of the now uselesa relics of the 
times of yore. The feeling of vengeance, so 
striking a characteristic of the savage's notion of 
justice, can be found more or less symbolized in 
the early notions of feud, weregild, and the later 
action of trespass and replevin.' Until^ a 
quite recent period both of the forms of action 
named {trespass and replevin) retained traces of 
their early origin, especially in their want of 
malleability to new needs. Replevin, in so far as 
it implies recaption or reprisal, is still largely 
Bymbolical, In Mr. Holmes' excellent produc- 
tion on the Common Law, the growth of assump- 
sit, bailments, and succession from early condi- 
tions, is strikingly indicated.^ They are all 
more or less symbolical of early conditions and 

r 'Compare "Grimm'aDentBcha RechtaaltertiiUm6r,"G3tting^en, 
1854, "trmffelC'jZaepfl, IndextoVol. 3. D. R. S. "Wehrgeld," 
and references, also Vol. 3. § 125 el seq; Maine's "Early History 
of InatituHons," Leo. 9, p. 250, and ,eBp. 260 seq; Holmes, 
"The Common Law," Lee, 1; and "Anglo-Saxon Legal Proced- 
ure,'' in " Esaaya in Angio-Sason Law," p, 183. 
*" The Common Law," Lectures 3 to 10 inclusive. 
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necessities; conditions and necessities which con- 
spired to bring about the event or form which 
prevailed. As the conditions varied among dif- 
ferent countries, just so far did the form of activ- 
ity, the necessities, differ. Some customs, having 
a legal and political aspect, as well as other 
forms of observance, continued, in a more or lesa 
modified form, through the ages of change and 
progress; their signification, however, changed 
more or less, as the environment changed. Of 
which more will be seen in our treatment of the 
symbolism implied in language, which I now 
proceed to discuss briefly. 

The study of languages, according to the more 
enliglitened method of comparative philologists, 
familiarizes us with the fact that they, like other 
human institutions, are of gradual growth; that 
the fullness and richness of alangungeto express 
multifarious ideas and shades of difference to at- 
tenuation, are the result of centuries of human 
activity expended in many extremely compli- 
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cated and inexplicable waya. Incidentally we 
become aware of tbis furtker fact — tbat lan- 
guage in its beginnings expressed sensible ideas 
resulting from, and in time again modified by, tbe 
necessities of the early human being. Abstrac- 
tion, which is either the spontaneous result of a 
slow accretion of idea upon idea, or implies a 
power of generalization, was, upon the whole, a 
later outcome of humau activity — comprehends 
or presupposes a condition when the occasiona 
for abstract ideas exist, and ideas have become 
numerous and multiform]; more so than is im- 
plied in a primitive or very savage condition. 
If we compare the conditions of a language pre- 
vailing at one period, with that of another lan- 
guage prevailing at the same or another period, 
or with the same language at another period suf- 
ficiently distant, the incidents attending the 
growth of language in a measure, at least, be- 
come discoverable. It is by this process, aided 
by a knowledge of psychology, that we are ena- 
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bled to appreciate the manner in wlileli words, 
wliicli at first stood for objects of sense, came, by 
a change and enlargement of the number of 
ideas, first, perhaps, to mean something analog- 
ical to the object first designated, and later, by- 
gradual and imperceptible modification, to mean 
something highly abstract- 
As Prof. Max MuUer has shown, language 
has a natural growth.^ Its so-called formal as 
■well as substantive elements are usually the re- 
sult of natural growth. Phonetic decay and 
dialectical regeneration, or growth, are the two 
principles whose play largely makes up the his- 
tory, or rather, the growth of language. First 
expressing what the senses perceived, from the 
barest means of expression, language developed 
slowly, as necessities and. occasions of enlarged 
means of communication arose, until dialectically 

'SeePosi "The Physical Phase," forafurther reference to, 
and a, fnller presentation of Mllilet'a views on tiiia featnre. It 
seems to me that ho does not give eufficient weig-bt to the artificial 
elements implicit in the later growth of language. 
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it assumed many different forms, more or less 
widely disparate — due to differences in organs 
of speech, climatic differences, difference in the 
relative development of institutions, and other 
conditions.^ As corroborative, Grimm says: 
" Dialects develop themselves progressively, and 
the more we look backward in the history of 
language the smaller is their number and the less 
definite their features. All multiplicity arises 
gradually from an original unit." ^ 
1^ The means of communications by words or 
signs must have originally been made up more 
of gestures than verbal expressions.^ The origin 
of the first language is lost in obscurity, but this 
can be said with the nearest approach to truth : 
''that from what is known of man's ways of 
choosing signs, it is likely that there was always 
some kind of fitness or connection, which led to 

^ MtlUer's " Science of Language," 2nd Ser., p. 355. Scribner. 
2 " Geschichte der Deutschen Sprache/' S. 833, cited by MtlUer. 
• Tylor's ** Early History of Mankind,'* chapters 2, 3 and 4, also 
his "Anthropology,'* chap. 4. 
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each particular sound being taken to express a 
particular thouglit." ^■ 

The signs selected would correspond with the 
extent of the knowledge of the individuals form- 
ing the body social, together with those who pre- 
ceded them, and from whom such signs were in- 
herited. Among the most primitive, outside of 
gestures, the means of communication must have 
been exceedingly limited and rude according to 
present standards. Prof. MuUer gives a number 
of roots in use among certain tribes, from which 
he shows language to have grown.^ Thus, inter 
alia, he gives from the Sanscrit the root i, a sim- 
ple vowel sound, which means "to go," and he 
also gives a list of Kafir metaphors, from which 
" beta " may be selected. This we are told is 
formed with two vowels and two consonants, 

'Tylor'a " AnthmpolOKy," p. 130. D. Appleton £ Co. Mr. 
T7I0T addti "This aeems to be the moit reasonable opinion to be 
held as to the famous problem of the 'Origin of Language.' " 

'"LectureB on the Science of Langaa|[e," by MaiMQller, 2 
Ser., p. 91. Soribner, 
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almost aa simple as an original root, and had for 
its literal meaning tte process of beating, " to 
beat," but whicli now in its derivative or figur- 
ative me ining expresses tlie idea of punishing, 
and meana "to punish." And he says : " With 
a very small store of such material roots as we 
just mentioned, language haa furnished decent 
clothing for the numberlesa offepriog of the 
mind, leaving no idea, no sentiment unprovided 
for." ^^ 

The growth of language implies many forms 
of growth. The growth may imply such a meta- 
morphoaia as is disclosed in metaphor, or such a 

' The following ertraot will give furtlier illuetration of tlie view 
eatertfuced: 

"The fact that all words expresBive of immaterial conceptrons 
are derived, by metaphor, from words expressive of sensible ideas, 
was for the first time clearly and deflciitely put forward by Locke, 
and is now fully confirmed by the reeearchea of comparative philol- 
ogists. All roots, t. e., all the material elements of language, are 
expressive of scnsuouB impressions only; and as all words, even the 
most abstract and sublime, are derived from roots, comparative 
philology endorses thelconclusions amved at by Locke." — " Soienoe 
of Language," 2nd Ser,, pp. Shb aad 356. 



modificatioii or enlargement as is comprehendeJ 
in analogy, etc. A myth, according to Pro£ 
MuUer, "means a word, but which from being a 
name or an attribute, has been allowed to assume 
a more substantial attribute. Most of the Greek, 
the Eoman, the Indian, and other heathen gods 
are nothing but poetical names, which were 
gradually allowed to assume a divine peraoualily 
never contemplated by the original inventors." ^ 
More illustrations of the different forms of growth 
are given by Muller in the work cited, and in 
the remarks which will succeed, and others will 
suggest themselves to the intelligent reader. 

The radical change in the meaning which cer- 
tain words originally stood for, has been some- 
times preceded, sometimes succeeded, and some- 
times accompanied by a change in the form of 
worda. We must therefore not be surprised to 
find old words replaced by others, or to find the 

'"Science of Language," lat Ser., p. 21; see, also, l^lor'a 
"Anthropologj," "Cliaptera on Liuiguage," and "The Spirit 
World," and Spencer's "Principles of Sociology,'' Vol. X. 
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form of a word gradually changing with its 
meaning. 

In this change is implied, as in other representa- 
tions or institutions resulting from human activity 
— for words are but signs or symbols — a social ex- 
istence through years of change and growth, and 
such surrounding physical influences as control 
from time to time the social body and its mem- 
bers.^ And it comprehends that form of activity 
which the vindication of rights and the enforce- 
ment of duties by the political body imply. 
Words are among the indices of activity, and 
their development may be influenced by the 
form of faith and the other customs existing. In 
other words, the sum of mental activity which 
expresses itself in words, contains in solution the 
sentiment of the mM^in respect of the different 
occupations existing, and the relations they post- 

'Also, as is implied in the quotation from Tylor (see note, 1, p. 27 
ante, and text), that each expression is that which the surroundings 
imposed upon the society, more or less controlled, as human 
beings become more civilized, by what is called a conscious choice. 
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ulate. And the growth of ■words, of language, 
in a measure embodies a growth of law phrase- 
ology aud of those notions which fall by common 
acceptation within the domain of law. 

The growth of language alluded to aboye is 
exemplified in the history of trespass aud replev- 
in already referred to, and also that of bailment 
and succession.^ The history of "jury " ex- 
hibits this growth. What originally expressed 
the outcome of tribal life, with improvement in 
institutions and development of the tribe in in- 
telligence, numbers, necessities, etc., came to mean 
something entirely different as the primal sense 
became obsolete and replaced by new ideas, the 
creation of larger and more complex environ- 
ment.^ In its early use it did not imply twelve 

* See notes 1 ctnd 2, p. 22, ante and text. 

'Btiibbs' "Const. Hist, of Eng.," Vol. 1., p. 609. ft seq.; 
Green's "Hiat. Eng:, People," Vol. 1.. Chap. .3, p. 121 of cheap 
edition, Am. BookEich.; and sea and compara Zoepfl's "D. R. G." 
Vol, 3, §125, eleej.; "Essays in AnRlo-Sasoa Law, 4tli Essay 
on Procedure"; Eisner's "Das Geachworenengipricht "; Gneist's 
"Self-Government"; Brunner'a "Entatehnug der Schwurge- 
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men, nor were they required to be disinterested. 
It designated persons from the neighborhood, 
called in on account of their familiarity with , 
rather than their ignorance of, the matter com- 
plained of. "Parliament" is another word 
which represents a great change.^ It was used 
in Germany during the Middle Ages, and at 
that time designated something quite different 
from what it now does, though the continuity of 
its history is traceable in the analogy in the 
meaning it now bears to what it did bear, due 
regard being had to the change in the structure 
of the society. Then it designated a concourse 
or assemblage of representatives of the tribes to 
carry out those measures, in a rude way, which 
the tribe deemed expedient; the manner of 
assembling was that which was most convenient 
and which most naturally presented itself. A 
careful examination into the history of jury and 

1 Stubbs, Vol. 1, Chaps. 12, 13, 15 and 20, especially p. 570 
et se2> 
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parliament will probably show tbe growth of 
both from some practice which originally ante- 
dated both, and stood for both, as far as the re- 
quirements of the society demanded the existence 
of the functions of each.' And so every word, 
which still stands, and which found its partial 
beginning in early days, can be traced to crude 
conditions, and to modes of life, rude and un- 
civilized. During the Middle Ages the terms 
conetituiio, decretum, decretio or edictum, pactus 
capiMda-, capilulalio, capitulare, were used to 
designate substantially the same thing.^ All 
were used in a loose, indefinite way, iJecuUar to 
the vagueness in the mental condition then pre- 
vailing. The looseness of expression among the 
tribes inhabiting Germany and France, given to 
some of these words, stands in marked contrast 

'I bavB lo^t a reference which I noted at the time I read it, 
COnSrming: thif position. It ahovre the oae of the word " parUa- 
ment" among some of the tribes inhabiting Gaul. See Green'a 
"Making of England." Hiirper, pp. 170 and 171. 

»Zoepfl, " Deutache Rechta-Gesoh.," Vol. I, g 17. , 
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to the meaning tbey had at an earlier period 
among the Eomans/ And the dooms of Athel- 
stan were used in the eame sense which these 
words were employed to designate.^ Stabbs 
refers to a document in the Liber Niger Scaccarii, 
called " Conatitutio domus regis de procnrationi- 
bus," ^ in which " constitution " seema to have 
been used in a different, though a remote analog- 
ical sense, to what it now bears in English or 
American politics. How the significatioa of 
" couatitution " in a political sense has changed, 
may be, in a measure, gathered by reading 
through the histories of Stubba, Hallam, May 
and Amos, and the short works of Freeman 
and Bagehot, on the Constitution of England. 
"King" has also come to have a different signi- 
fication to what it had in the days of Henry VIII, 
and what it had in the earlier years of the 
history of England. During the early years it 

'Compare SaTigny's " R. R, im M. K." passim. 

'Stiibbs' "Const. HUt. ofEnff.," Vol. 1, p. 205; see also p. 80. 

"Ibid, p. 345, note 2. 
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nieaut little above the cliief of a tribe, chosen 
by the members of the tribe, and only ho 
far hereditary as the qualities of the ancestor 
were possessed by the offspring. Theological 
ioflueacea gave a chivalrie and imaginary im- 
portance to the person and office of the " King," 
and these, added to namberleas other circum- 
Btances, enabled Henry VIII, and his succes- 
sors up to the Revolution, to claim the title of 
vicegerent of Grod. Now, after years of conflict 
and change of habit of thought, superinduced by 
great changes in surrounding conditions, a King, 
in England, is a name, and little else.^ By refer- 
ence to Zoepfl we find that " lex " was used among 
the ancestors of the present German population 
synonymously with " Ewa " and " pactum," 
words which, according to their early significa- 

' See and compare Amos' "Fifty yeacB of the Eng. Const."; 
Stubba' Const. Hiat. of Eng."; on the King, aee indei to work; 
Freeman "h " Nonnao Conquefit "; Digbj's " Hist, of Real Prop- 
erty"; Kemble'a "Saxons"; Allen's "Prerogatives of the 
Crown "i Hallam and May on "Const. Hut, of Eng."; Free- 
man's "Growth of Eng. Cjnst., 'Kingship' and Comparatire 
Politics; " and other works too numerous to mention. 
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tion, stood for aometbing akin to pact, agree- 
ment, or rather, confederacy, alliance, league. 
Later, £wa was used melaphorically to mean 
gericht (court), judicium, forma, rechi, ius, lex.'- 
From the same author we leara that one of 
the derivatiyea from ewa — ehe, came to have the 
Biguifieation peculiar to matrimonium. Now eke 
in some respects has a different signification to 
what matrimonium originally had, owing to the 
enlargement of ideas since that time.^ From 

'Zoepfl, "D. R. G.," Vol. 1, p. 10, Note 10. 4th Auflaja. 
Wreden, Braunschweig, 1871. 

'The mode in which languae:e naturally, gradually (and nn- 
consciously) changes is well illustrated by the above instances Irom 
Zoepfl, aa alao by what is contained in his note 1, § 13, Vol. 2, "D, 
R. G.", where he Baya; "Entirely tie same aigrnification is put 
upon the words semperfrei and hoechstfrei, aa employed by the 
" Schwabenspiegel," saya the " Naernberger Liindfrinden," 
Rudolph I., 1281 (Perta, Legg. II., p. 432), c I: "juvelich 

senthere vriman (al. semperfreyman) er en aia vurste 

Oder ander en hochman (al. wohlgeboren man)." From this we 
deduce, that semperfrei standa for jenrf6ar/rei, homo synodalis, 
1. e., one who is required to and does appear in a send (synodal, 
judicium), as a kind of judge (urtheiler). But, as send is uaed as 
well in reference to the courts of the King himself (the Fnersten- 
-gerichte, or later so-called Fuerslenrechte), as it was used in 
reference to the tribunals of the Count, so it becomes manifest 
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the number of phrases into wbich the word 
manus enters, it was probably, as has been con- 
jectured, the original name for the head of a 
family, whatever the objects — cattle, slaves or 
children — over which the power was exercised. 
By a process of differentiation, the ownership of 
slaves and other property came to be designated 
by " dominium," the nearest equivalent of prop- 
erty. The rights over children were named 
"potestas"; over free persons, not childreu, 
"maneipium"; while the original word manus 
was retained only for jhe rights of husbands over 
wives. Maneipium comeg from manus and 
capio — literally, what ■ is taken with, the hand; 
manumissio from manus and miitere shows the 

also that aemperlmitea, aendbaren or sentmaessigen persons may 
be spoken of with this double aiernifination; therefore, also, under 
these terms Knights (Rittermaessige Leute) may be onderBtood 
as bang comprehended. Compare Eattaue, Qloas v Senbart 
Leute." • • • 

The " Sehwa,benspieBel " dwlares "ingannns" as the term 
translative of Hoechatfrei. A narrowing' of the meaning of this 
word to that designated by Hoechts^ien is not provable aa hav- 
ing b;en a general usage in the 13th oentury. 
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word as applied to slayea and childrea.' Mr. 
Hunter gives us the following history respecting 
the Roman marriage ceremony, called in the 
termiuology of the Roman law " Confarreatlo." 
" In fan'eu7n woraen pass in OTa/iiiffi by a kind 
of sacrifice performed by the bride with a farre~ 
um, that is, a wheaten cake {farrens panis), from 
which the ceremony is named confarreatio. But, 
besides, in order to establish this right, many 
other acts and things are done, and a set form of 
words used in the presence of ten witnesses. 
Nor is this right disused even in our time, for 
the greater Flamines — namely the Dialis, the 
Martialis, the Quirinalis, and also the Hex Sac~ 
rorum — ^must be begotten in marriage celebrated 
by confarreatio. And a Flamen too, if he mar- 
ries, must do so by Confarreatio.'''' ^ This growth 
of confarreation to embrace the Flamines was 
attended in time with a further important effect ; 

'Hunter's "Roman Law," pp. 77, 78. et seq. Maxwell, Lon 



'Roman Liw, p. 80, citing Gaius 1, 112, 
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it took place before the chief Pontiff {Pontifex 
Maximits) and the Priest of Jujiiter {Flainen 
Dialis), aod took away from the husband the 
manus and gave the wife the right to participate 
in the family sacred rights.^ 

Upon the relative antiquity of the modes of 
acquh'ing the manus known to Roman law, Mr. 
McLennan makes the following interesting ob- 
eervationa : ^ 

" Apart from the tests of truth afforded by the 
minute knowledge of primitive modes of life and 
their classification as more or less archaic, noth- 
ing could be more delusive than written history 
itself. In Roman law, to take a convenient ex- 
ample, confarreaiio has the foremost place among 
the modes of constituting marriage (rather say 
the manus)? Urns is just mentioned in the 
XII tables, which contain a provision against a 

' Ibid, p. 80. 

*PrimitiTe Marriage, IbI Ed. p. 13. 

• This aliould be remembered, for really, mam'aife is not Roman; 
it impUee many elements toward vhicli Rome contributed, bnt 
which she did not fulW prsepps. ^~- 
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wife coming into the manuLS of lier husband 
througli U8U8. Coemptio does not appear in the 
old law of Rome at all, nor is there any mention 
of it earlier than that by Gaius.^ But it can be 
easily shown that usus and coemptio come first 
in order of age, and confarreatio later : that is to 
say, the two former are more archaic than the 
latter. 

Yet have recent learnel writers, overlooking 
this fact and the meaning of legal symbolism, 
represented usus and coemptio as forms invented 
and introduced by the legislators of Rome, 
whereby the Plebeians might have their wives in 
manUj and enjoy the other advantages of justae 
nuptiae ; usus as an invention, and the fictitious 
sale in coemptio as merely a devise of legislative 
ingenuity. The true explanation of both usus 
and the fictitious sale in the Roman law is this, 
that the law at first was not that of the whole 

* Mr. Hunter remarks, "This is a mistake," and shows that 
Cicero {Pro Flacco, 34) mentions both usus and coemptio. 
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people, but of a limited aristocracy, wbo, with a 
Sabine king and priesthood, adopted the Sabitie 
religious ceremony of marriage; that the law 
totally ignored the life and usages of the masses, 
and that then' modes of marrying and giving in 
marriage began to appear, and to make their 
mark in the law. only on the popular element 
in the city becoming of importance. Instead of 
marriage per coemptionem being the invention 
of legislators, it was of spontaneous popular 
growth, and must have been as old as the eetab- 
lishraent of peaceful relations between tribes and 
families. All fictions, or nearly all, have had 
their germs in facts ; became fictions or merely 
symbolical forms afterward. And that the ficti- 
tious sale was originally an actual sale and pur- 
chase, can not be doubted by any one who knows 
that marriage, by the form of actual sale, has 
prevailed almost universally among rude popula- 
tions.' 

' Compare PerciTal's "Land of the Veda," London, 18')4, p. 
345) "Journal Asiatic Soc. Btnga]." XXIV, p. 620; lil. XX, 
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Possession originally meant something some- 
what distinct from what it does to-day.^ 
Its early signification implied not merely act- 
ual occupation, but also dominion — ^such do- 
minion as existed among early tribes. It cer- 
tainly did not then imply an ideal property, 

507; Id. XVIII, 718; Cooper's "Mishmee Hills," London, 1873, 
p. 235; "Asiatic Researches," Calcutta, XVII, 374; "Revela- 
tions of Siberia,*' London, 1853, ii, 21 and 22; ***Gromara' in 
* Hist. Primitives de Indias,' " Madrid, 1852, p. 440; " NouveUes 
Annales," 1843, Vol. 1, p. 46; F. Ximines' "Las Historias del 
Origan de los Indies de Guatemala,*' (1721) Vienna, 1857, Scherzer, 
p. 207; Lappenburg's " Hist, of Eng. under Anglo-Saxon Xings," 
(Thorpe's translation) 1845, III, pp. 338, 339; Wright " Woman- 
kind in W. Europe," 1869, p. 55; ^VVoyage of Exploration," 
(Arbousset and Daumas) p. 249; Andeisson's " Ngami," p. 225; 
W. J. Burcheirs " Travels in South Africa,'* II, p. 564; Lichten- 
stein's " Travels in South Africa," I, p. 261-265; Geo. Catlin on 
"N. Am. Indians," London 1841, i, p. 119; Schoolcraft's " E^. 
to Sources of Miss. River," London, 1855, v., p. 273; " Essays in 
Anglo-Saxon Law," Boston, p. 163; Lubbock's "Prehistoric 
Times," "Ijiiiex Marriage-Customs," etc., and text; Burchardt's 
"Bedouins," pp. 62, 158; " Genesis," XXIX, 18; M. Kedushin 
I, 1 ; and ante, 

* IflJlnf8&' "Common Law," Lee. VI; Laveleye's " Primitive 
Property"; Maine's "Ancient Law and Village Communities"; 
Fisher's " Landholding in England " (Humboldt lib. Vol. 2.); 
Zoepfl's " D. R. G." Vol. 3, § 98, et seq. 



,* 
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existing irrespective of occupancy.^ The origin 

of ejectment is still somewhat obscure, hut what 

we know of it leaves us io no doubt respecting 

ita growth.^ The same maj be said of leasra.* 

The same process has expanded and modified 

the connotation of homestead,* bailments,^ 

negotiable instruments,* and so forth. ■ 

'Compare Holmes' "Common Law," Lee. YI; and Zoepft'a 
"D. R. G.," Vol. 3, §98, e(Mg.; LaTeleye's "Primitive Prop- 
erty," passim; " Easays in Anglo-Saxon Law." Boston; "The 
Anglo-Saxon Land Law "; Digb7'B"Law of Eeal Property,'' p. 

'Compare BlackstOGe, Book 3, p. 199, et aeq., Book 4, p. 
441; and Tyler on "Ejectment and Adverse Enjoyment, "/lossini. 

'Compare " Bacon 'a Abr." (Bouvier'a Ed.), pp. 433, 434; 
Blaolistone'a Index "Leases," aad text; Wood's "Landlord 
and Tenant"; Taylor's "Landlord and Tenant." 

•See Thompson on " Homestead and Exemptions," St. Lonis; 
Maine's "Village Communities," "Essays in Anglo- Saxon Law"; 
" Essays in Anglo-Saion Land Law"; Zoepfl 's "D. R. G." Vol. 
2 and 3; Von Maurer'a (S. L.) " Einleitung zur Gesthichte der 
Mark- Hof- Dorf- mid Stadb- Verfasaungetfi.,'' and "Geachichta 
der Fr5nhofe," etc, 

'Compare Holmes' "Common . Law," Leotoie 5; Jone^ on 
"Bailments"; Story on "' Bailmenta "; Jamaffin on "Tele- 
graphs"; Hutcliinsoa on "Carriers"; Motse on "Banking"; 
LawEOnon "Contracts of Carriers." 

•See Daniel's "Negotiable Inatruments," and compare with 
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The symbolism of language ^ ie tLus shown 
to aOeet legal and political terminology, and that 
fact becomes the more apparent when -we re- 
member that a tolerably authentic history en- 
ables us to learn with reasonable certainty that 
there was a time when the notions now con- 
noted by certain legal terms, did not exist at all. 

From what has been said it will have been 
gathered that if tbe habits of the people, among 
whom certain so-called layia or customs originate, 
be rode, tbe custom or law will betray, accord- 
ing to our present standard of criticism, crude- 
ness; and in proportion to the enlightenment 
possessed, will be the esprit de his of the com- 
munity in question. The text of Mr. Maine 
already referred to, in regard to the action of 
replevin, suggests very forcibly the natural 
development of that form of redress in its early 

Blackatone, Book S, p. 466, et seq.; Bylea on "Bills," etc. See 
also Monahan'a " Method of Law," Macmillan, London, pp. 6, 7. 
'See Lewea' " Problems of Li'e and Mind," 3d Ser,, 2d 
Vol., p. 484, e( SFj., Houghton, Osgood & Co. Boston. 
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stages, and in a measure suggests the way ia 
wliicli forms of action may come into existence. 
Tlie rude seizure of some object of value would 
lead to aa rude a reseizure, and the individual 
struggle for possession and for property would 
ultimately become reduced to a furmula, such aa 
the early replevin implied. The idea implied in 
trespass and the action of trespass, as Mr. 
Holmes has shown,* grew out of a formula, more 
or less definite, resulting from early and crude 
attempts to obtain satisfaction for some depriva- 
tion, after the society had, for the most part, be- 
come sufficiently advanced in morals to frown 
down satisfaction by personal retaliation; though 
retaliation continued through chivalrous ages 
in the wager of battle, in a modified and some- 
what semi-barbarous form. Marriage, as has 
already been sufficiently indicated, contracted its 
early existence from necessity, and assumed 
different forma of celebration among different 
i2s' " Commtm Law," Boston, Lac. 3, tt »tq. 
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peoples and at different epochs. Husband and 
■wife were originally mates, as we understand 
that term now of animals; they became impressed 
with social characteristics aa society developed. 
Pleadings from a rude complaint and denial, 
voiced in an unmethodical way, came finally to 
assume more definite forms, which, through the 
influence of English law judges, contracted too 
rigid a form. Indeed, it is the standing ob- 
jection to the growth of mental and moral 
phenomena, at a period of mental and social 
development, which corresponds with the period 
defined by the "Middle Ages," that it then takes 
up a too rigid, unplastic form, especially so in 
the domain of jurisprudence. Not that conserv- 
ative elements are strongest at that period, but 
because, in contrast to developing interests and 
motives, they become at that period first really 
conspicuous. A careful consideration of the 
matter will at once give us to know that, all in 
all, social forces are increasingly conservative, 
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if tliat word may be used, the more primitive the 
social form. 

The reforming element makes itself felt most- 
ly in unconscious ways, in the earlier periods of 
social growth. Occasionally courts in this period 
are met by the necessity — a necessity indicated 
by the requirements of the time — of modifying 
therigoroftheprocedureadopted, to accommodate 
some telling case. As societies grow, conspicu- 
ous reformatory elements, probably, become more 
numerous. "Fictions" and "Equity" are expres- 
sions of phases of the reformatory sentiment,^ to 
which Sir Henry S. Maine, adds " Legislation." 

" The reason of fictions having been employed 
by the Prsetors as subordinate legislators and 
by subordinate judges in our own country, 
appear to be two-fold : Ist, A respect for the 
law which they virtually changed : 2d, A 

' See Maine's "Anrient Law," p. 33, et seq. Scribner A Co. ; 
Austin, "JurJGpnidence," (Cainpbeira ed.), Cockroft & Co., New 
York, § 877; Monahan'a "Method of Law," MacraiUan, London, 
Chapter 1; Markby'a "ElementaofLaw," index Fictions and Test, 
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wiali to couciliate the lovers of things an- 
cient. " ^ 

The mode in, and purposes for which fictions 
were used, is stated best by Maine. He says, 
" A general proposition of some value may be 
advanced with respect to the agencies by which 
law is brought into harmony with society. 
These instrumentalities seem to me to he three 
in number : Legal Fictions, Equity, and Legis- 
lation." * * "I employ the word 'fiction' 
in a sense considerably wider than that in which 
English lawyers are accustomed to use it, and 
with a meaning much more extensive than that 
which belonged to the Roman ' fictiones.' Eictio, 
in old Roman law, is properly a term of plead- 
ing, and signifies a false averment on the part of 
the plaintiff, which the defendant was not 

'Austin, "Jurisprudenco," § 877; "There is another class of 
fictions for which it is more difficult to accjuut; e. g., tha fiction 
of the Eogliah law, ' that the husband and wife are one person ': 
orthatof the Roman law, 'That thewifeia daughter of herhus- 
band. ' " He givea their origin, hut it is an erroneous account. 
See Austin, § B77. 
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allowed to traverse ; sucb, for example, as an 
averment that the plaintiff was a Roman citizen 
when in trnth he waa a foreigner. Tlie object 
of these ' fietiones ' was, of course, to give juris- 
diction, and they therefore strongly resembled 
the allegations in the writs of the English 
Queen's Bench and Exchequer, by which those 
courts contrived to usurp the jurisdiction of the 
Common Pleas : — the allegation that the defend- 
ant was in custody of the King's Marshal, or 
that the plaintifi" was the King's debtor, and 
could not pay bis debt by reason of the defend- 
ant's default. 

" But I now employ the expression ' Legal 
Fiction ' to signify any assumption which con- 
ceals, or affects to conceal, the fact that a rule of 
law has undergone alteration, its letter remain- 
ing unchanged, its operation being modified. 
The words, therefore, include the instances of 
fiction which I have cited from the English and 
Roman law but they embrace more, for I should 
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Speak both of the English Case-law and of the 
Responsa Prudentum as resting on fictions." * * 
"The/ac( is in both cases that the law has been 
wholly changed ; the fiction is that it remains , 
what it always was. It is not difficult to under- 
stand," continues Mr. Maine, "why fictions in 
all their forms are particularly congenial to the 
infancy of society. They satisfy the desire for 
improvement, which is not quite wanting, at the 
same time that they do not offend the auper- 
stitioua disrelish for change which is always 
present."* The use of Equity is thus stated 
by Mr. Holland: "As old rules became too 

'P.23,«/sej. Am. Ed., Scribner & Co. Mr. Maine adds " at 
aparticular atage they (Actions) are invaluable eipedienta foroTer- 
coming: the rigidity of the law." • • ReRpecting- social progress 
later on, he admita that " legal fictions are the greatest obstacles 
to Bymmefrical clasaification. The rule of law remains sticking 
in the Bystem, hat it is a mere shell. It has long ago been under- 
mined, and anew rule hides itaelf under its cover.'" " * • 
and he concludes by saying, " If the English law is ever to assume 
an orderly distribution, it will be necessary to prune away the legal 
fictions which, in spite of some recent legislative improvements, 
are still abundant in it."— pp. 26 and 27 Id. 1 
" Method of Law,'' Chapter 1. 
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narrow, or were felt to be out of harmony with 
advancing civilization, a quasi-divine authority 
was needed for their gradual enlargement and 
adaptation to new views of society. This 
authority was found hy English judges, more 
especially by the chancellor, in a supposed more 
perfect body of rules discoverable in the judicial 
conscience. This body of rules is called Equity. 
It consists in reality of such of the principles 
of received morality as are applicable to legal 
questions, and commend themselves to the 
judges."^ Judge Markby's views of equity 
are, it appears to me, sounder than Mr. Hol- 
land's, though both take too narrow a view. 
The first named thinks that " the origin of 
English equity is in that early stage of history 
when the idea of law is very incomplete, and the 
exercise of the judicial function had not been 
clearly separated from the ordinal^ exorcise of 

'Holland's "Jurisprudence," Clarendon Press, Oxford, 1880, 
p. 50. See also p. 32. 
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Bovereign authority."^ Sir Henry S. Maine 
takes broader, and expounds more accurate, 
views than either Markby or Holland, so far, at 
least, as relates to equity looking beyond the 
English realm. 

He saw that not only the Koman and English 
systems, but all systems, tend to exactly the same 
state in which the old common law was when 
equity first interfered with it. He says, "A 
time always comes at which the moral principles 
originally adopted have been carried out in all 
their legitimate consequences, and then the 
system founded on them becomes as rigid, as un- 
expansive, and as liable to fall behind moral 
progress as the sternest code of rules avowedly 
legal." ^ But the English equity has become a 

'Markby's "Elements of Law," Clarendon Presfl, OsFord, 2ad 
Ed., p. 45, et seq. 

' Maine's "Ancient Law, " Scribner & Co., Ut Am. Ed., pp. 65, 
6S; see the whole chapter — Chapter III. See also Austin's "Jiiria- 
pradence," (Campbell's Ed.) Cockroft & Co., New York, §§ 840 to 
BSSinduBwe; Pomeroy'a " Eq. Juriaprudence," San rranciaco, 
Vul. 1, 1st three sections; Mayer's " Rechte der leroeliten, 
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system in itself rigid.' Tlie pluce unsupplied 
by " fictions" and "equity" is filled by that iin- 
conscioua legislation (if it may be called Bueb) 
of the social body, which is implied 'm its chang- 
ing requirements and sentiments — requirements 
and sentiments which become for the most part 
embodied in rules of action, in habits, in customs, 
of greater or less application in space and time. 
Later it is supplied by euch further factors as 
are implied in law-schools, law-writings, and in 
the rulings and procedure of courts. It is only 
at a comparatively late period that legislative 
bodies for the enactment of ordinances come into 
existence.* 

What I have said has shown the importance 

Riemer, u. Athener, Vol. 1, p. 56, Leipzig, 1862; FaflBel'a "Mo?ft- 
isch-rabbiniache Tugend- und Rechbi-Lehre, pp. 78, 174, Mark- 
breiter, Gr.- Kanizaa. 1862. 

'SeeMarkby'a " Elementa of Law, paragr. Sfej Maine's "An. 
Law," p. 66. 

'Compare Holland's " Juriapnidence," pp. 50, 51; Maine's 
"An. Lttw." Chap 'a 11, III and IV; Savigny's " R6m. Recht im 
Mittelaller," pagsim; Amoa' "Science of Law," International 
S. Serica; Austin's "Juriepr." (Campbell's Ed.), Lee. XI. 
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of considering the law in its historic growth. 
Without taking that into view we can not expect 
to possess an accurate and at the same time 
philosophic and practical notion of the field of 
jurisprudence,^ Without a consideration of the 
historical phase, as presented in outline herein, 
we can not hope to become fully conscious of the 
fact that the present rules of right conduct, em- 
braced within the domain of jurisprudence, or 
morals, as a theoretical philosophy would em- 
phasize the same, are not a correct index of the 
rule of right conduct which historically has to 

j ' "Allea was in ciner Wisaeoacliaft durcli forfcaclireitende Ent- 
nickelung hervorgebracht wird, bildet ein organisches Game, und 
ksia Theil derselben kaiia grdndlich verstanden werden, wenn er 
tucht im ZusommeQliang mtt dea Dbrigen Tbeilen betrachtet wird. 
Die ganze Maaae des juriatisKhan Wissens alao, in deren Mitte 
wir leben, kann nur dadurcli vergeiatet werdpji, dass wii sie 
genetisch bebandein, indem wir sie auf ihre AofSage zurUck- 
fQbren, uad durch alie spatera VerzweigungBn begleiten, Dann 
kSnnen wir sie zu jeder neuen BiLdung frei aJa Werkzeug gd- 
bTB,uchen,und die Freiheit und Eigentbtimlicbkeit uaaeres eigeneu 
Denkena kann dad arch nuc erbSht und gefordert werdea." — Sa- 
TJgny's " Rtiniiacbea Reobt im Mittelalter, VoL 6, § 133, pp. 
474, 475, 2iid Ed., Uobr, Heidelberg, 1850. 
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b3 observed, due regard baing had to the 
fixity and interdependence of the different habits 
and institutions which exist. It is that phase 
which opens to our consciousness, or at least 
directs our attention to, the fact that such a 
philosophy is not a proper medium in itself to 
establish salutary reform ; though for purposes 
of instruction and comparison any system of 
philosophy has its value. 

This brings me to the next division. 
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lu all the growth to which reference has been 
made, the factors were principally the develop- 
ing mind and what that implies, and its en- 
vironment. Through all the flux and change 
which has occurred as time went on, superin- 
duced by multiform factors, that which developed 
in the forms of language, customs, and the like, 
was what we call the mind's product, the spirit 
of the human atoms which made up the body of 
humanity in the past. Though at one stage the 
forms in which this spirit manifested itself would 
be different than those which existed at another 
time, and though at the same stage the man- 
ifestation of human spirit may have had dif- 
ferences, according as it was colored by local ele- 
ments — that which was manifested was the spirit 
(67) 
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of a given collection of humao individLials con- 
stituting some kind or form of a body social. 
The fonns in which this so-called spirit became 
disclosed reacted back on the activity and 
helped to modify it. Of course physical sur- 
roundings also played a considerable part in the 
modification, not to say creation, of that spirit.' 
As alreaily suggested, when the intelligence was 
more limited than now, the forms in which the 
mental spirit manifested itself were ruder and 
cruder than now; iu proportion as intelligence 
approached the present condition of enlighten- 
ment, there was an approach to present modes 
and forms of expression. The modes of com- 
merce, the procedure of courts, become less clear 
and definite the nearer we approach a barbarian 
or a savflge condition ; and the farther back we 
go the nearer we approach this condition. The 
forms we call "customs," the so-called "common 
law," also become less and less definite the 
1 See the next head. 
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farther back we go, until they become lost in 
local usages and obseiTances pGculiar to a tribal, 
or a more primitive mode of life. 

It is this, together with what has been said in 
our first division, which hag led us to dissent 
from views laid down by Austin; views which 
are favored by Prof. Sheldon Amos,^ but not by 
Sir Henry S. Maine^ or Mr. Frederic Harri- 
son." And it is this view which has led me to 
differ to an extent, from the views expounded by 
German philosophers and some of her philosoph- 
ical jurists. 

"A Law," says Mr. Austin, after a lengthy 
criticism of Blackstone, "properly so-called is," 
* * "a command which oblige a person or 
persons."* It will appear more fully in a subse- 
quent part, as Mr. Harrison has shown, that 

' Science of law ; InternatioDal Scientific Series, 

'Early History of Inetitutiona, Lecture Xll, 

•"The Eiigliah School of JnriKpnidence." — Fortnig-htly Ra* 
view. Oct. 1878, p. 475. Nov. 1878, p. 683, and January 1879, p. lU, 

' Jiirifi prudence (Campbeirs Ed.) Lee. 1, par. 32. James Cockroft 
&, Co. New York. 
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there are many laws which by do proper con- 
struction are commanda; whicli involve no sanc- 
tions and do not oblige any person. Prof. Amos, 
however, seems, without critically considering 
the propriety thereof, to have adopted Mr. Aus- 
tin's view. He justly ascribes to Austin the 
merit of having formulated law into a definition 
which excludes morality as distinguished from 
those rules which have a political application 
and come from the political governing body. 
But the formula is not philosophically accurate, 
and Mr. Amoa' view that the two are separable 
contains error. 

It is this view which has led Mr. Amos to ex- 
pound the following as an explanation of the 
mode of growth of " law" as distinct froin "cus- 
toma." He says : 

"The whole community may be regarded as 
composed of an active crowd of multitudinous 
atoms, incessantly crossing one another's path, 
and interfering with one another's freedom of 
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movement. The influence of family life and of 
tlie simpler forma of agricultural and industrial 
co-operation tend, of themselves, at the Tery 
birth of the State, to create within the realm of 
this confused atomic action an increasing num- 
ber of fixed groups or centers of independent 
movement. About the same time another series 
of events is taking place, giving rise to the phe- 
nomena of law. These events are of a different 
description in different communities. Either the 
groups spontaneously enlarge themselves, and 
the village absorbs tbe family, or some one or 
more of the originally co-equal groups enlarge in 
numbers or increase in importance out of pro- 
portion to the rest. Or the whole community 
becomes subjugated to the sway or inffuence of 
some already organized State. Each of these 
classes of events has been exhibited in the early 
history of celebrated communities, and the re- 
searches on the subject are too well known to 
need to be more precisely referred to in thia 
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place. What is of importance, however, to no- 
tice ia that, in every case, the final result is the 
adjustment of the limits of free rnoveraeot of the 
various groups constituting the community, in 
respect of their capacity for disturbing each 
other. 

"As the groups break up and the organic whole 
of the family becomes resolved iuto the indi- 
vidual human beings composing it, the same 
beneficial result ia experienced. The limits of 
free movement of all individual human beiiiga in 
the community, so far as respects their capacity 
for disturbing one another, are adjusted by a 
eeiiea of rules, the binding force of which is 
generally recognized." And this, it is affirmed, 
is the point at which law begins.^ 

Following Austin, he defines " law " to be *' a 
command proceeding from the supreme political 
authority of a State, and addressed to the per- 
BODS who are the subjects of that authority." '^ 

i, 79, lut. Sc:entif. Ser. 
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He defines " State " to be " an organized portion 
of the human family, looked upon as a subject- 
matter of government."' These definitions of 
law and state, and the process of growth indicated 
in the above quotation, do not distinguish law 
from custom. We give another from Mr. Amos' 
text, to strengthen the position that philosophic- 
ally, law and custom are not to be distinguished 
as he distinguishes them, viz.: " When a custom 
is found to exist, not among a very small group 
of men, but among all men engaged in certain 
occupations, and to be constantly observed ia 
their common transactions ; and if, furthermore, 
the custom be ancient, certain, and not counter 
to the general political and social welfare of the 
community, the admission of it as qualifying the 
ordinary legal rule becomes a fixed practice in 
courts of law. This admission in time acts 
back again on the rule and gives it definiteness 
and solidity. In this way the custom becomes 
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eventually binding on all men, and, in fact, in- 
distinguishable from law itself. A very large 
part of the law of all countries is made in this 
way, and especially in matters relating to com- 
merce.'"" Much of the law, indeed most of it, 
results as an outcome of the spirit of the people, 
which is carried out, inter alia, by courts in de- 
fining usages and customs, and in interpreting 
enactments. As new elements come up a 
gradual change becomes noticeable in the inter- 
pretation of some custom, brought about by the 
rise of general views of a different nature. In- 
deed, at all times the court seeks to effectuate as 
best it may, in an orderly manner, the general 
spirit prevailing, as it may be expressed in 
custom, in enactment, or a sort of general con- 
sciousness. There is no hard and fast line to be 
drawn between custom and law; philosophically 
they are both abstractions which require a con- 
crete application to make them thoroughly clear. 
'P. 68, W. 
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They are ■worda wLicU are used to stand for 
similar political phenomena — sometimes in a co- 
extensive sense, and sometimes custom may be 
more and at times less comprehensive than law i 
If one enters aa an element into the other, it ia 
not philosophically appropriate to distinguish 
them, as Mr. Amos has sought to do, and he 
concedes that one does enter as an element into 
the other. It only leads to a confusion of ideas, 
it seems to me, to keep up the distinction. The 
phenomena designated by " custom " and " law," 
being often similar in their nature, the words 
can best be discriminated when proper regard 
is bad to the connection in which each is used. 
The phenomena are the outcome of a mental 
action which discloses none of those definitive 
features which Mr. Amos and others assume to 
exist, when they attempt to distinguish custom 
from law as above indicated. It is the peculiarity 
of the authors who attempt to do this, that they 
build up an artificial system of law which can 
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not be made to fit practically and successfully in 
any established community. They seek to make 
a science respecting social phenomena, that shall 
have practical application, by building up a 
system from the mind ; a system which does not 
sufficiently take into consideration the innumer- 
able modificatory influeaces which societies more 
especially disclose.^ 

Mr. Amos, pursuing the train of thought 
maiufest in the works he has written on the 
Science of Law, attempts also to draw a definitive 
boundary between law and morality. Thus, he 
says: 

" On commencing the investigation of the ba- 
sis of the Science of Law, it was noticed that 
there were two main avenues through which the 

'Co.npare Fichte'B "Science of Bights," with any preTniliag 
Code; see Araoa' "Systematic View otScienca of Juriapnidence"; 
Bentham's "Theory of Legislation," ete.; Merkel'a "Krimi- 
nalistiBche Abhandluogen " areaprote t againat this artificial and 
Bcholastic way of treating law; see hia"StrdfbarerBetrug," it be- 
ing the second book of the series. See also Zrodolowski's " Rum. 
Frivat-Recht"; sometimes ZrodolowaU is influenced bjr Bcholuetic 
, notions, but not often. 
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whole social force of a national community is 
made effective toward the direction and the con- 
straint of the impulses of the individual citizens 
of which it is composed. One of the avenues 
was said to be the law, the other to be morality. 
The constant confusion of these two conceptions, 
or the entire merger of one of them in the other, 
impresses the necessity of clearly marking out, 
at tliis stage, their relative provinces. 

" With respect to the bare fact that the two 
fields of law and morality are different, not to 
say opposed, scarcely any one would be found to 
express a doubt. Casting an eye over the gen- 
eral activity of an advanced community, and 
the general range of the thought and occupa- 
tions of a single individual man or woman, it is 
found that the thoughts, affections, and energies 
of home life, of social life, of industrial or com- 
mercial life, are the most absorbing and prepon- 
derating of the facts presented. It is law, in- 
deed, which determines decisively the constitu- 
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tioQ of tbe family ; which marks out the subject- 
matter and the conditions of ownership ; and 
■which gives definiteness and preciaioo, as well 
as what may be called physical validity, to busi- 
ness transactions. But within the limits de- 
scribed by law, there is a very wide scope for 
activity to which law can not reach." ^ He 
admits, that " within the limits described by law, 
there ia a very wide scope for activity to 
irtiich law can not reach. " This activity 
consists in acts and thoughts, and with all 
these is associated, intermingled, an impelling 
moral influence. The so-called definiteness of 
law is, beside being mostly visionary, an ex- 
pression of that activity of the community which 
we call moral sense, to this extent, that if this 
sense were absent there would be no definite le- 
gal obligation, much less a system of law. Moral 
sense — or that outcome of men's doings and 
thought which relates to right conduct — is a 

'"Science of Law," pp. 29aud30. 
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girie qua non to the existence of any so-called 
body of law. In addition, when we speak of law 
we speak of that which is not confined historically 
to the present or future; we speak of that which 
had a past, a beginning, and which is continual- 
ly modifying, adding new features, imperceptibly, 
with the spontaneous evolution of the commu- 
nity, or ita dissolution. This past, this beginning, 
does not present us with any of that separation 
or distinction in idea between morality and law 
which seems, unphilosophically, to have existed 
in the mind of Mr. Amos, and his predecessor 
Mr. Austin, and there is no solid distinction in 
reason between law in its beginnings, or the past, 
and the present day. And there is no very solid 
demarcation line to-day to be fixed between moral- 
ity and law, except it be purely arbitrary and im- 
aginary. The only statement which, it occurs 
to me, 13 safe to be made, is that law ia pre- 
sented to us in vastly more forms, and that these 
forms are in many respects more clearly defined 
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than in the past. In addition to which we may 
say that usage has made law a more convenient 
terra to employ for certain well-understood phe- 
nomena than any other word. In fact Mr. 
Arao3 admits that the only distinction to be 
drawn between law and morality, is to be " found 
in the persons by whom the physical pressure, in 
case of disobedience, is applied, and in the 
persons by whom the rules are from time to 
time constructed." * But in its history, so weU 
illustrated by the German law antiquarians, law 
presents us with a mass of rules of action ema- 
nating from the mass of individuals, not enforced 
hy any other sanction than the moral force (the 
principles of right conduct generally observed) 
inherent in such rules, also with rules emanating 
from the church, which were and are enforced 
most extensively through no other sanction 
than their inherent moral force. Now-a-days 
we would not speak of the rules emanating from 
' " Science of Law," p. 32. 
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the cliurcli as laws, although they were enforced 
hy physical pressure, though eometiraes, without 
such pressure, they make up a part of that mass of 
principles, explored and unexplored, which we 
call unwritten law. The unconscioua growth of 
sentiment which from time to time finds exprea- 
sion through courts of justice, and sometimes be- 
comes a palpable and accepted rule of conduct, 
without court or legislature, can not safely be at- 
tributed to physical pressure any more than any 
moral doctrine can. The body of law is after all 
really molded by the spirit emanating from the 
people, expressed by means of the spontaneous 
activity of the individuals composing the commu- 
nity, and the representatives of those individuals , 
in the courts and legislative bodies.' In all this, 
morality is so extensive an element, that it is in- 

' Ihering, in his opposition to Savigny'B theory, it wooid appear, 
takes a contmrf position to that here maintained. Bat in fact be, 
in the end, substantiall; concedes the correctneBg thereof. Sea 
Jhering's " Struggle for Law,"' (Lalor's translation) Callaghan 4 
Co., Chicago, and compare tranfllator'a note, pp. XYii to Miiii with 
parts iv and v of text. 
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dispensable in order to the existence of any rule 
of action, and the force which compels observ- 
ance, or is the means whereby obedience is ob- 
tained, is this moral sense itself. There are con- 
fessedly many moral obligations which are not 
enforced by a political power ; but that many of 
these enter into tbe legal force of many rules, 
which become recognized and observed without 
any artificially created sanction, is also true, and 
it seems to me, 13 tacitly conceded by Mr. Amos, 
though he may not say so much in so many 
words. The distinction between laws and prac- 
tical morality seems to me not philosophically 
safe. 

Sir Henry S. Maine substantially concurs in 
the observations made in the foregoing part of 
this dissertation, wherein I endeavored to show 
that no philosophical distinction, such as Amos 
or Austin draw, is to be drawn between custom 
and law. His views deserve a careful examina- 
tion.' 

' See bJB " Early HiatoiJ of Inatitutiona," Lectares XTI and 
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Mr. Frederic Harrison has, in a series of able 
articles on special grounds not heretofore re- 
ferred to, criticised Mr. Austin's definition of 
law. He says: "When Austin insists that law 
is a commaod, and that all law is imperative, he 
is forcing attention on this one side of law, viz., 
force; and he rather puts away that side of law 
by which it implies regularity.' Montesquieu 
and othere, whom Austin assails with such fury, 
were engaged, for a very different purpose, in 
drawing attention to the uniforujity implied by 
the word law. And so much confusion has been 
east upon the law of the jurists by those who 
talked vaguely of the law of nature and the 
spirit of equity, that Austin was naturally driven 

XIII, Emd compare with " VDlaf.'Q .CommiimtieB"[ also article 
"Ancient Ideas Heapectiiig the Arrangement of Codee," Fortnight- 
ly Review, May 1879, p. 763, seq. For commentB on Mr. Maine 'i 
test in the "History of Inatitutiona " see HoUand'a " Juriapni- 
deiiM," p. 40, Ojr/oj-rf Press. See, also, Markby's "Element* 
of Law." par. 89, Oxford Press, 

'Does hti not also leave too mnch out of sight voluntary ohedi- 
eace, resulting from a moral consciousness more or less strong? 
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back with energy on the position that nothing is 
law (r. e., law of thejurist) unless it have force — 
unless it be a command with the sanction of 
punishment." We are reminded by Mr. llarri- 
Bon, that command, obligation, and sanction are, 
with Austin, Eeiitham, and, as we have seen, 
Amos, indispensable to the correct definition of 
law- He then proceeds to show that many laws 
are not enforced by any sanction, obligation or 
command, by referring us, very appropriately, to 
enabling statutes, laws affecting status, laws 
laying down rules of interpretations, also many 
other laws. He calls attention to many laws be- 
ing permissive, to which might be added appro- 
priation acts and acts establishing courts ; the 
latter of which, in one as{)eet, are not enforced 
by any sanction, obligation or command. He 
alludes to the rule iu Shelly's case and the fe- 
male suffrage bill in England, in the same con- 
nection. He then proceeds to remark that tbere 
are many rules made by superior powers, which 
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in their co-ordinafe functions are sovereign witL 
those of other departments; these rules are not 
binding on any person outside of those who are 
memVjers of the department, and even as to such 
members these rules have not the force and effect 
of law.^ They may he commands, and may be 
enforced by sauclions ; and they are laid down, 
for all practical purposes by a sovereign power, 
i. e., a power sovereign within a given depart- 
ment ; still they are not laws. 

The same writer also criticises Austin's notions 
of right and obligation, as implicit in law, thus : 
"Every law," says Austin, "creates an obliga- 
tion ; every obligation is either absolute or 
relative. Every absolute obligation is en- 
forced by criminal law. Every rule of civil 
law creates a relative obligation, i. e., one with a 
corresponding right. And every right ia in rem 
or in personam ; i. e., avails geuerally or against 

'This qnesiion came up before the Federal Court for the Eastern 
[Hetrict of Arkansag (in U. S. v Kirby), and was decided aa above 
atatcd. The opinion was oral and does not appear to be reported. 
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a determined person or class. Now let us take 
one of the most important of laws — evevy will 
must he in writing. This is clearly a rule of the 
civil law. The obligation lies on the intending 
testator to write, not to enunciate, his will. It 
is (since it is in civil law) a relative obligation ; 
it has a right corresponding to it. "What is that 
right? la whom does it reside? Is it a right 
in rem or in personam? of course no one enti- 
tled under the will can have any legal right, or 
bring an action, to compel a testator to mate 
his will in writing; nor can any one legally in- 
terfere with any one who may choose to make 
his will in any form, or not to make it at all. 
All that we can say is that the person who may 
ultimately be entitled at law to any property 
which an intending testator may leave at his 
death, if he were intestate, will have a right to 
be deprived of it by no document short of a 
legal will duly executed in writing. But nemo 
est heres viventis; and if a fanciful testator 
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choose to execute his will in an allegorical pict- 
ure, it may be fifty years before any determina- 
ble person or persons could be said to have a 
right to dispute the picture. It is a very circui- 
tous way of looking at things to say that the 
rule — every will must be in writing — creates a 
specific itts in rem, or an ius in personam in Einy 
determinate person of a definite deacription." 
He mentions the rule in Shelly's case again, 
and pertinently asks, what is the right it con- 
fers? And in whom does the right reside and of 
what class is it ? " It is a rule that a letjacy given 
to the witnesses of a will is void. How are we 
to throw this into the language of right and ob- 
ligation?" Going through the mass of rules 
relating to wills, he refers to the fact that it 
would be difiScult to say what right they directly 
created, and more difficult to say whether this 
were a right in rem or in personam. Again, as 
to the rules of evidence, codified by Sir J. F. 
Stephen, he asks what right do these rules coa- 
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fer, and on whom? Are they rights in rem or 
in personam ? It is not the object of the rule 
" that equity will regard that as done which is 
directed to be done," ^ to create any specific right 
in any determinate person of a specified classi 
either in rem or in personam. 

" The fact is, that there is an enormous body 
of rules of law, the direct effect of which is, not 
to confer an interest or benefit on any person or 
body of persons, but to promote the general con- 
yenience, and to provide against remote public 
inconvenience. In all such cases we can not say 
that the law confers any right, unless by a need- 
less straining of language." Instances are given 
wherein the right is manifest, but the obligation 
is not — as, the rule of law that persons holding 
certain property are entitled to vote. This rule 
of law confers a right. But is the right coinci- 
dent with an obligation such as Austin implies? 

'For an enligrlitened eipoaition of this principle, see Pomeroj's 
" Equity JuriBpradeuoe," §363e(«g. 
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The rules " wbat is directed to be done has been 
done; aspeeified time shall give a good title; a cer- 
tain time having run shall preclude an action, etc. ; 
the rules of inheritance or rules under the stat- 
utes relating to distributions; the rule that a u 
agreement without consideration is not enforce- 
able, it is true, create obligations, but only by 
straining language, — not in the sense contem- 
plated by Austin. 

" Laws purely permissive, and these are ever 
increasing; laws declaratory, — and unJer this 
head we may bring a mass of rules of judicial 
interprelatioii or for judicial guidance, — rules of 
procedure, rules for public convenience, rules 
conferring faculties, and rules conferring privi- 
leges, can not (without such violence to language 
as makes it worthless) be brought under any 
strict partition of law into rights and obliga- 
tions."' 

'See 2nd of a aeries of artides "The Analysis of Law " in 
" English School of JiiriRprudenc*," Fortnightly Reriew, Novem- 
ber, 1878; see, ante, note 3, page 59. 
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Mr. Harrison inclines to a definition wliicb 
gives the cbaracteristics of uniformity, generality 
and regularity to law. If by this is meant to be in- 
cluded what prevailed as law in the early societies 
of which we have already spoken, these character- 
istics must be accepted in a very limited sense. 
And even in our day they can not be predicated 
of law in all its aspects. The common law, or 
what those words stand for, is mainly a body of 
customs, to a greater or less extent unintermit- 
tently undergoing change, not only in details, 
but, also, though perhaps more slowly, in its 
general spirit, with the development of the moral 
spirit of the given community. Of these customs, 
as little as in early days, uniformity, generality 
and regularity, as Mr. Harrison understands and 
applies these words, can not be affirmed; in 
which event, for the practical purpose of framing 
codes, or applying the same in the courts, these 
characteristics are unreliable. This moral spirit 
of which we have spoken, manifested in the so- 
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called common law, permeates the mental uni- 
verse of nations, and grows with each forward 
step of the community, and no two communities 
are similarly affected. How then can it be said 
that really there is always regularity, or uniform- 
ity or generality ? This growing spirit, as I have 
affirmed, is experienced and declared by the 
courts, more or less slowly it is true, nevertheless 
eventually, and receives a more or lees definite 
and recognized shape through them, and thia 
sometimes even when statutes exist Under the 
statutes of Elizabeth, in suppression of fraudu- 
lent conveyances, a large amount of judge-made 
law has come into existence, doubtless far beyond 
the simple letter of the acts, or acts similar 
thereto.^ The like may be said of corporation 
acta.' Irrespective of statute, the law is being 

. 'Compare "May on Fraudnlent Conveyances," "Bnmp on 
Fraudulent Conveyancea," "Borrillon ABaignmenta," "Bigelow 
onFraad." 

'Compare "Dillon on Municipal Corp.," "Aogell A Ames 
on Corp,," "Field on Corp.," "Potter on Corp.," Green's "Brice 
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added to by the courts.* Thus there exists in 
the Uaited States a newly created doctrine re- 
lating to bonds — negotiable municipal bonds ; a 
doctrine which has virtually become part of the 
common law in the United States, through the 
recognition of the community and the declara- 
tions of the courts.^ The like might be affirmed 
of some of the law relating to stock brokerage.^ 
And there are many doctrines which to-day, as 
in days past, are continually developing, adding 
new features, irrespective of statute; as, the 
doctrines embraced within the law of bailment,* 

on Ultra Vires," Thompson'B "Liability of Stockholders," and 
" Liability of Officers and Agenta of Corp." 

•Compare "Wharton on Evidence" with Greenleaf, Btarlde 
and Phillips' works on the same Bulyect, and, aea "Stephens on 
Evidence," and "Taylor on Evidence." 

'See " Dillon on Negotiable Bonds," Daniels' " Negotiable In- 
•tniinBnts/' "Burrooglis on Public Securities," "Coler on Muni- 
dpal Bonds," 

" See " Dos Passos on Stock Brokers and Stock Eichang^s." 

* "Story on Bailmentfl"; "Morse on Banking"; "Jemaqnie on 
Telegraphy"; "Lawaon on Contracts of Carriers"; "Angell on 
Cartiera"; "Hutchinson on Carriers." 
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stoppage in transitus/ damnum absque injuria,* 
€tc. etc. Outside of the terms of the acts, a large 
amount of judge-made law has grown up 
around many different acts, aa acts relating to 
mechanic's liens, homestead acts, bankrupt acts, 
wills acts, limitation acts, acts relating to the 
judiciary, to railroads, to descents, attachment; 
acts, actf relating to executions, and the like. 
Under all of these influences, doctrines grow up 
and become modified, and acts themselves be- 
come invested with a character which the age 
and the moral sense of the community, expressed 
by courts, give to them. Surely then it would 
be a misuse of language to speak, at least in so far 
as relates to so much of the domain of law, of 
uniformity or regularity. In efforts to exec^itate 
a meaning out of acta, the decisions of courts ex- 



tject in the digests, and 
I Law of Stoppage in 



' See continual new decisions on this ai 
compare with 1st ed. of " Houston < 
Tninaitu." 

'See Weeks' "Damnum Absque Injurin," and compare wifh 
"Mayno on Damages," and "Sedgwick on Damages," earlj 
editions, where the latter treat of same subject. 
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hibit a disparity. The differeneeg existing in 
the interpretation of given contracts and acts, of 
which we see such frequent exhibitions, not only 
as between different courts, hut between judges 
of the same court, leave a large element of un- 
certainty in the domain of jurisprudence, in the 
presence of which it is not correct to speak, ab- 
stractly, of regularity, uniformity, or generality. 
Of this latter class of instances of uncertainty, 
there are a great number ; perhaps there is not 
an enlightened nation or State which will not be 
able to furnish numerous cases where these differ- 
ences exist, and sometimes the differences leave 
the doctrine one way in one jurisdiction and the 
other way as to another jurisdiction in the same 
State.^ In the continual adaptation of old doc- 
trines to the new needs, and the reconciliation of 
old with new and clashing doctrines, courts find 

' Compare Swift v. Tyson, 16 Peteta, tt. S. Sup. Ct. Reports, 1, 
with Lawrence v. Clark, 86 New York Court of Appeals Reports, 
128; Weaver v. Barden, 49 Id. 236, and Moore v. Ryder, 65 Id. 
438; and, see grenerally, American Law Review, Vol. 1, N. S., p. 
211, etseq. 
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a prolific cause of complaint ; and the want of har- 
mony growing out of the differing views of differ- 
ent judges, and their prejudices and idiosyncra^ 
cies, are generally conceded facts. For instance, at 
one time, guided by the principle'that whatever ia 
useful and proper in the running a railroad suc- 
cessfully ought not to be considered ultra virea of 
the corporation, a court held_the employment of 
a steamboat in connection with the railroad as 
within the power,' while at another time, guided 
by the principle that it ia not an enterprise the 
risk of which ia peculiar to railroading, to run 
steamboata another court held differently, under 
circumstances substantially indistinguishable 
from those prevailing in the first case commented 
upon, at least 30 far aa a decision of the particu- 
lar question was concerned.' So, one court, 

' South Wales Railway Co. v. Redmond, 10 C. B, N. S. 675. 

" See Colman v. Eastern Railway Co., 10 Beav. I; 16 L, J, Ch. 
Rep. 73; Bee, also, Cohen v. Wilkinson, 12 Beav. 134; 1 Mac. & 
Q. 486; 18 L. J. Ch. 878. 411; and compare Logan v. Courtown, 
13 Beav. 22; and, see, and compare 30 Mo. 305, 10 N. T. 449; 21 
How. 442; aiCal. 46; 29 Vt. 93; 31 Vt. 431; 40 N. H. 230; 3 
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tbintiDg that railroad corporations operate 
through agents, and for that reason should have 
the right to limit their liability as insurers and 
should not be held to the strict old English 
doctrine relating to common carriers, has 
decided differently from other courts, upon 
questions involving the liability of railroads 
as common carriers.^ Again the Court of 
Appeals of New York, swayed by a differ- 
ent view of public policy than the Supreme 
Court of the United States, has held differently 
than the latter court upon the question as to 
whether a past due obligation is such a bona fide 
consideration as makes the recipient of a negoti- 
able note or bill a bona fide holder for value under 
certain circumstances.* Anddiversity of opinion 

Jones* Eq. 183; 78 Pa. St. 370; Me Brice " Vlira Vires," Green'a 
2Qd ed., p. 77, nota b; 8 N. T. 452; 37 N. Y. 477; 46 N. Y. 188; 
5 Blatehf. 497; and compare with early doctrine relating t« privi- 
leged communication; and, also, numerous other casea and text 
books on the juriaprudence of tie United Statea and England, 

'See LawBonon "Contracts of Carriere," Chap, 3. 

■See note 1, p. 84 ante. 



A PHILOSOPHICAL PHASE. 87 

exists upon numerous questions not only among 
courts and judges, bat also among text writers. 
Periodicals are 'filled with articles taking often 
the moat contradictory views; sometimes these 
opposed views are the result of looking at the 
same matter from different standpoints and 
sometimes they are not. Who does not know 
that the members of bench and bar are more or 
less divided into parties, the one advocating and 
enforcing by writings and in decisions conserva- 
tive views, tlie other liberal and reform notions.' 
Old notions will endure, and they will color 
the decisions of questions, applying old and ob- 
solete rules to new cases and different require- 
ments; and it is a conspicuous fact tbat, growing 
out of this tendency, the law has become the sub- 
ject of a just reproach, 

' These prejodicea are noticeable in the application of reform 
procedure in England and America. We all know how bitterly 
Coke fought the introduction of an equity jurisdiction, and how 
other English judges fought againat a separate maritime Jurisdic- 
tion. And we also know that to-day many of the older judges 
who were bred up to old flystems of procedure, ignore the salutary 
purpose and b3ao3t3 of ao-.^UIeI reform and code procedure. 
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Our discussion, it seems to me, has disclosed 
that it is not philosophical; that is, it is not ia ac- 
cordanee with the actual fact, to discriminate be- 
tween law and custom, or law and morality, nor 
to speak of law as always uniform, regular or 
general. The philosopher's duty would appear 
to be performed, when he traces the growth of 
the mind^s action and its factors, in their natural 
evolutions, in so far as they disclose the features 
which ought to be classed as law. He should 
disclose the natural conditions of laws, and give 
the matter peculiar to jurisprudence such an ex- 
position as will mirror the condition of things 
prevailing. This, it occurs to the writer, is the 
most useful purpose the philosopher can hope to 
discharge.^ He should remember, also, that — 
" It is clearly open to us to attain absolute cer- 
tainty of relative knowledge ; and every identical 
proposition is an irreversible truth within the 

' See Lewea' " Biographical Hist, of Philoiophy," and eap. the 
conclusion pp. 788, 789. D. Appleton & Co., New York, 1830. 
See Spencer's " D*ta of Ethics." " 
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limits of the formulated terms." Though 
" history tells plainly enough that the theories 
with which men have explained the facts ob- 
served have been continuously changing, the con- 
fidence of yesterday being displaced by the 
doubt of to-day; and impressed vividly by this 
spectacle of change, some have given a willing 
ear to the skeptical conclusion that nothing can 
be certainly known, one opinion being as true or 
as false as another; they might, with equal 
justice, conclude that the Universe has no reality, 
because its forms are unceasingly changing. 
Things are not more stable than the^ries. 
Such stability as belongs to either is but 
that of a moment in the flux of evolu- 
tion : jcdvya fiiT. The acorn is an acorn, although 
it will (under requisite conditions), become 
au oak. The insect is what it is at each 
stage of its metamorphosis. To deny its reality 
at any one stage, because of the changes which 
will occur under changed conditions, is ab- 
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8ard." • * « There is a development 
of knowledge, an there is a development of the 
CoBmos." ' 

I am led by what haa been said to ignore the 
alllrmed distmction between law and custom and 
law and morality, also I prefer to not empha- 
size the characteriatics of regularity, uniformity 
and generality. For the purpose of definition 
I would rather adopt the formula ihat laws are 
recognized rules of action, having a political 
aspect, prevailing among a given community, and 
acted upon therein either voluntarily orunder com- 
pulsion. This does not exclude any community 
however primitive, and gives force to the posi- 
tion, that without recognition and action laws 
do not in fact prevail. 

There is a school of philosophers and pMIo- 

■Lowm' "ProUeoisoflafb and Hind," lstSer.,2. Yol.,p.72. 
0*ffOod A Co., BcMton, lt!T5. That I have made a proper applica- 
tion of Iht) prindples slatod in Uia qaotation, see " Priociples of 
UwUtndis"l'roblcmIl, Ut Ser.. Vol.2, " Problems olL. & M.," 
Mid MC oatira work of " Probleou of L. £ M." 
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sophical jurists in Germany, wliicb has disciples 
in other parts of Europe and in America, who 
endeavor, from the standpoint of transcendental 
idealism, measured by the "dialectic" of Hegel, 
•, or the "pure reason" of Kant and Fichte, to 
frame a notion and a system of law, eminently 
difficult to idealize, and which in no way cor- 
responds with the practical reality of laws or 
codes of laws. They have buUt upon the reason- 
ing, which they affirm to be accurate, a system 
which, however perfect in theory — respecting 
which much can be said pro and con — is ex- 
tremely artificial.' It ia a system open to the 
objection of want of adaptability.^ It may 
carry out the requirements of metaphysics far 
more accurately than the system of Austin does.' 

■They are as artificial aa, in another field, Spinoza ia. 

'See amODg otbets, Merkel'e "Zweite KriminalietiBcheAb- 
haiidlunKCo"; Krim. Betruge. 

' See ia thin conneution the BlrichireB of Dr. Stiriingf upon Austin 'a 
"Philosophy of Law," by Stirling, p. 81, Soule, Thomaa& Went- 
worii, St Loaia, 1874. 
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But, even more tlian Austin, this system ignores 
the historical continuity in all human mental 
creations, such as law, and willfully shuts out of 
view the thousand and one modificatory influ- 
ences, which must be considered and weighed be- 
fore any system, worthy of practical adoption, 
can be accepted. Their system of law ignores 
the lesson which the philosophy of juristic history 
teaches us, viz.: that however useful formulae 
may he, they should not be adopted in exclusion 
of historical facta.^ 

I do not urge that no system should be adopt- 
ed ; that no attempt should be made to system- 
atize or codify. But one of the burdens of my 
essay is, to show that artificial systems, based on 
fanciful or imaginary distinctions, do not suffi- 

'Sce referenoo in note 2, p, 92 ante, and Zrodolowski's "Privat 
Kecht"; Fichte'8 "Science ofRighta"; Stirling's "Philosophy of 
Law"; Spencer's'' Dataof Ethics" & " Principles of Sociology"; 
Lewes' "Problems of Life and Mind" i Austin's "Jurisprudence"; 
Markby's " Elements of Iiaw"; Stephen's "Codification of the law 
of Evidence"; Pollock's "Codification of the Law of Partnership"; 
and what Amos says on Codification in his "Scienceof Law." 
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dentlj take into accouat occasions and require- 
ments to wkich laws owe existence. I condemn 
the system of Austin and Amos because it doea 
not sufficiently take into consideration, as it 
seems to me, historical facts. The system of the 
German transcendentalist is to be condemned 
for the same, and for an additional reason. His 
notion of law, which frames the ground work of 
a science — of a system — is expressed in some such 
formula as this : when all the members of a com- 
munity have a perfect apprehension of their own 
mental status, and that mental status has arrived 
at the high standpoint at which the mind views 
itself rationally as it should, then the conception 
it forms of the given person's rights — due re- 
gard being had to the rights of all others and 
what under the circumstances they would view 
as our right — is the proper spirit.' 
This is obviously not the meaning which law 

' Fichte'a " Science of Rights," To some transcCTKientalista, aa 
Heg^l, morality w&s the outcome of Ian*. See Stirling's 'Thil- 
oaopli7 0fLaw,"St.Louis, 1874, ji. 15. 
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now has, and I am not aware tliat laws can re- 
ceive any other meaniag than what they have 
practically. At least, I can not understand how 
law can have a sense which nobody could imply 
in the use of the word ; and to give it the mean- 
ing in actuality, in use, which the German tran- 
Bcendentalist contemplates, would require a men- 
tal condition far above that of the most enlight- 
ened communities. A system based on such a 
notion is radically unpractical and visionary, as 
any one can convince himself by examining the 
artificial systems advocated by those philoso- 
phers. 

The ideaHst notions which made up a large 
element in the education of the German scholar, 
prior to and in the earlier part of the present 
century, will be found to color the productions 
of some of Germany's greatest jurists. Even 
Savigny idealized law and made of it a kind 
of organism.^ Far more did these notions 

'" System dea Heutigen RSajisohen Reohta," F.C. ToaSarigny, 
Vol. 1. § i. Berlin 1840. 
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affect minds more susceptible than Savigny's. It 
is not surprising, then, that Fichte or Kant 
should look upon law, metaphysicians as they 
were, from a purely idealistic standpoint. In 
our own day we have, in the short production 
of Dr. Hutchison Stirling, an English exposi- 
tion of law from a purely transcendental stand- 
point.' It is not a remarkably clear production 
to a practical English or American lawyer, and 
perhaps will not be very clear to any practical 
lawyer. It seems to me to be extremely far- 
fetched. It relies upon a universal will, ex- 
pressed in one form in law, property, etc. While 
professing to be partly Kantian and partly He- 
gelian, Dr. Stirling, as far as I am able to judge, 
departs from both, in this production. While 
Hegel and Kant are open to criticism upon other 
points, it does not seem to us to be consonant 
with their principles to hypostasize "will," as 

' "The Pliilosophy of Law,"bj J. Hutchisoa Stirling:. St. LouU, 
1874. 
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Dr. Stirling has done. I think he can therefore 
claim originality for the position " that it ia will 
which has realized reason in law. * * * 
That the object of will is will, or will wills 
will." ' This is entirely his own coinage. 
But it must be remembered that Dr. Stir- 
ling does not claim to be a lawyer.^ To 
m& will is largely an abstraction. I can, 
in a measure, realize one man's will, or 
even faintly, many individual wills, but a gen- 
eral will, existing prior to and beyond that which 
is an accompaniment of the will's expression, is 
aomeihing which appears to me wholly imagin- 
ary. The same human spirit which in one 
aspect is will, in another aspect expresses itself 
in phenomena called law, with this reservation, 
that tbeexpression of feeling called will may ante- 
date law, and require no, or fewer, social elements. 
But there is something which Dr. Stirling had 

'See work cited, p. 26. 
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in his mind which he sought to express, but 
which, it occurs to me, he failed, owing to the 
erroneous method he pursued, to fully realize. 
I shall attempt to discuss this in the next suc- 
ceeding part. 
7 
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Thug far we have spoken of law historically 
and philosophically, hut there is another phase 
in which jurisprudence presents itself. It is 
this phase which I now attempt to treat, though 
the materials are meager, and the view is one 
which has not heretofore heen sufficiently em- 
phasized. I call the phase so presented "a phys- 
ical phase," because I am not at present able to 
select a better title for this head. I feel warrant- 
ed in doing so by the example of Mr. Spencer, 
who has felt and shown himself warranted in 
presenting a physical and a biological phase 
of ethics.' With me the physical phase of law 
means all that is not voluntary or of voluntary 
mental creation.'^. 

'Spencer's, "Dataof Ethics," Chaptera 5,6aiid7. 
' See Montefiquieu'a "Spirit of Laws," Booka SIV, XV, SVI, 
XVII, XVIII. 

(99) 
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Before proceeding farther, I desire to offer 
the following quotations from Prof. Max MuUer, 
with some comments thereon, as tending to dis- 
close the physical aspect of law, to which I wish 
to call attention. Prof. JluUer, speaking of 
language, affirms the propriety of treating it in 
the same manner as the subject-matter of all the 
physical sciences, and responds to those who say- 
it is an art, is liable to historical alterations and 
is not fit to be so treated, as follows : 

"There is something very plausible in this ob- 
jection, but if we examine it more carefully, we 
shall find that it rests entirely on a confusion of 
terms. We must distinguish between historical 
change and natural growth. Art, science, phil- 
osophy and religion all have a history ; lan- 
guage or any other production of nature admits 
only of growth.^ 

' * Query, whether in so fur as mind has a natural development, 
art, Bcience, philosophy and religion have not & natural growth as 
well as language or law, only leas regular. See Spencer's "First 
Principles," g§ lU and lU. D. Appleton & Co. 1874 
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"Let us consider first, that althougli there is a 
continuous change in language, it is not in the 
power of man either to produce or to prevent it. 
AVe might think aa well of changing the laws 
which control the circulation of our blood, or of 
adding an inch to our height, as of altering the 
laws of speech, or inventing new words accord- 
ing to our own pleasure. As man is the lord of 
nature only if he knows her laws and submits to 
them, the poet and the philosopher become the 
lords of language only if they know its laws and 
obey them.'' 

" The process through which language is set- 
tled and unsettled combines in one the two 
opposite elements of necessity and free will. 
Though the individual seems to be the prime 
agent in producing new words and new gram- 
matical forms, he is so only after his individu- 
ality haa been merged in the common action of 

' "Science of Lan^ua^" (Irt Beriea) p. 47. Scribner, New 
York. See Comte's "PoBitive Polity" p. 408, Yd I, Longmans, 

London, 1875. 



102 THE GROWIH OF LAW. 

the family, tribe or nation to which he belongs. 
He can do nothing by himself, and the first im- 
pulse to a new formation in language, though 
given by an individual, is mostly, if not always, 
given without premeditation, nay, unconsciously. 
The individual, as such, is powerless, and the re- 
sults apparently produced by him, depend on 
laws beyond his control, and on the co-operation 
of those who formed together with him one class, 
one body or one organic whole." ^ 

A perusal of the two series of lectures of 
MuUer will convince the reader of the justness 
of these observations to a very great extent.^ 
He shows that the variant pronunciation of words 
is due to natural environment operating neces- 
sarily, all the conditions considered, to such 
effect ; as is evidenced by dialects and that the 
grammatical substance of two languages, entirely 
foreign to each other, shows correspondences. 

* **Soionce of Languagt^** Ist Series pp. 49, 50. Scribner, New 
York. 

* See, also, works of other comparative philologists, as of Whit- 
ney, Marsh, Grimm, etc 
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These, and other matters he presents, confirm his 
sta'^ments to at least a limited extent.^ 

Without adverting to the close interconnection 
existing between language and juridical phenom- 
ena, what Prof. MuUer says, especially in the 
last parngraph above q^uoted, respecting language, 
is applicable to law in the sense heretofore ex- 
plained. Originally the mental phenomena were 
not voluntary erealions, but resulted (except in 
unnoticeable particulars) from the influence of 
physical environment; and at that time the 
meager aspects of the mind, which could be 
classed under the political head of law, were, as 
far as we can discover, entirely of natural growth, 
i. e., volition had nothing to do therewith. And 
since then, though volition may to an increasing 
extent have controlled and modified the natural 
growth of those aspects of the mind's product 

' I Bay limited eitent, because it is possible that Prof. MQUer hail 
not accorded to haman beingB that volantary action in modifying 
liuiguage, tthidt, when arrived at a given state of intelligence, they 
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which are classed as law, we can atfrlLute the 
phenomena in question with correctness, more 
largely to natural growth.' 

If Prof. MuUer is right, and his view is sub- 
stantially that of the other prominent philol- 
ogista, language is ex necessitate rei dependent 
on physical and psychological environment.^ 
And law, art, etc., are modified by similar en- 
vironment. But psychological action being the 
product most extensively of biological and other 
physical conditions, law, or what law stands for, 
must, to a given extent, one would be justified in 
saying a large extent, conform to some natural 
sequence or order, which owes its influence to no 
human volition. The lowest of animal life in all 
things are impelled and moved by physical en- 
vironment exclusively; and in the ascending 
scale, almost imperceptibly, the exclusiveness of 

'Lewes' "Problems of Life acd Mind"; see 3rd Ser„ 2nd VoL 
Chapter on " Poteocy of Sj-mliola," Spencer's " Principlea of fsj- 
cholofty," '' Principles of Sociology" and ''Data of Ethica." 

' We leave out of consideration in this connection sociological 
factor 
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physical influence and the absence of voluntary 
effort becomes less, until we reach the enlight- 
ened human being, where we find volition, or the 
sum of feelings and experiences for which voli- 
tion stands, greatest._,. Yet in primitive days, 
when human beings were infants in all that re- 
lated to sociological requirements and institutions, 
the moving impulse conspiring to produce and 
emanating in law, came from without.'- And 
though not now exclusive, physical environment 
still has a large influence in molding human in- 
stitutions, and among them, law. Widely sepa- 
rated communities exhibit sameness, in general 
features, in the development of political pb no n- 
ena embraced within the domain of law; not 
only modern communities, but also archaic. 

How far laws or language are, aa we trace up 
history, dependent on physical conditions, as 

'See Spencer's "Principles of Sooiolog^," Vol. 1., Chap. VII; 
and see page 84. D. Appleton & Co., New York, 1879. In the 
ao-oalled primitive days, the backwardness was evidenced by 
a more and more ' ' moderate departure from the reftei life in whicli 
etimulus and act stand in unmediate connection." Ibid, 
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distinguislied from man's voluntary creations — 
whether as an individual or as a social element 
in connection with other social elements — it is 
not possible to exhibit in detail. We know, 
however, that horses have no laws or language — 
at least nothing corresponding to human laws or 
language. It is only when the mind and the 
conditions are sufficiently social, and the phys- 
ical conditions press forward to that end, that 
political phenomena, and those phenomena which 
law represents, come into existence. The influ- 
ence of physical conditions can be seen by com- 
paring the customs of mountainous tribes with 
those who roam the plains ; by comparing the 
natives of a torrid with those of a frigid zone. 
In a less perceptible way the influence of phys- 
ical conditions is seen in the varieties of customs, 
as of dialects, peculiar to given localities, even 
in the same zone, where some variation on ac- 
count of barrenness of soil, or prior development 
of the society is noticeable. 
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AUliough the associations resulting fiom the 
rise and existence of enlightened society bring 
about cosmopolitanism in sentiment, and a certain 
harmony in jurisprudence prevailing among the 
different parts of the same society, stillj even 
then, the eo-called common law prevailing or 
coming into existence in different States, and the 
customs arising in different sections, must and do 
vary in some particulars, by virtue of the diverse 
physical conditions. To cause a perfect same- 
ness of law among all nations, the effect of phys- 
ical surroundings must be completely counteracted 
by artificial means — as the rigor of cold is 
counteracted by the use of clothing, huts, aud 
created warmth. 

Among other things the argument so far baa 
indicated that law may be used to represent a 
series or world of phenomena, which find their 
existence through the surrounding existing con- 
ditions, as controlled by the conditions which 
went before. We shall be better able to under- 
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stand the extent to wticli this is true by consid- 
ering sonae additional matters. 

Law 13 an abstraction — a convenient abstrac- 
tion — and being euch, we should bear in mind 
the caution of Mr, Lewes, as well as others, 
against attempting to give it a reality with which 
no fact of experience corresponds. 

" Abstractions, like all other symbols, can 
only he used safely by those who are careful 
in assigning the sensible values, whenever rea- 
soning quits the symbolical sphere. Abstrac- 
tions are words having the values of things 
only so far as they express sensible concretes. 
They are counters, and sometimes also counter- 
feits; they are notations of objective experi- 
ences, and also of arbitrary combinations. As 
symbols it is of little consequence if tbey have 
no other community with the things symbol- 
ized than that of a conventional sign to rep- 
resent them. The gold coin, ducat or sovereign, 
which represents the exchangeable value of the 
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tkirfy or fifty things it will purchase, has no 
other community with these things; it is simply 
ail abstract symbol of their concrete yalues, and 
as an abstract is perfectly general., that is, rep- 
resents all equivalent values. Virtue is, in like 
nianner, the abstraction of the moral qualities 
in human actions. The coin ie not only a sym- 
bol of value, it is a concrete thing having pre- 
cise properties. The word "virtue" is also a con- 
crete fact; the conception it expresses is a deter- 
minate group of neural units, having the prop- 
erties of neural groups. The coin may be de- 
based by alloy, the word may be perverted by an 
inclusion of heterogeneous meanings. The coin 
has to be weighed, the word translated into its 
concrete meanings, when any doubt arises re- 
specting the exchangeable value of the one, or 
the objective realily of the other.' " 

'Lewea' "Prob'ems of Life and Mini," Vol. I, pp. 260 and 
•m. Hougbton, Osewd & Co., Boston, 1380. Mr. Munuhan ha^ 
dven a pr^ticaJ application of this truth in bis " Metbodof Law," 
Chap. \. Macmillan & Co , 1878. See alao Sally's " niueions," 
and see Stallo's " Modern Fbyuca,''for foitber iUoBtc&tioiu of 
thia truth. 
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Law, when analyzed, does not simply mean a 
rule of action, or the like. It stands for a 
whole body of rules, which now-a-days a court 
or some other ministerial body will enforce. In 
early days its partial analogue, if such in fact 
existed, stood for the whole body of rules which 
were then enforced by the agencies which at 
the time assured observance. But even when 
we say this we do not enter fully into the con- 
creteness of the matter. Each rule, each special 
requirement is to be considered in its actual, 
experiential state, if we wish to carry out our 
analysis properly, freest from error in applica- 
tion. This Mr. Lewes has fully demonstrated 
in his " Problems of Life and Mind."^ 

Thus considered, the rules which now are 
classed as law, find sometimes but a local origin. 
Sometimes they are of only eccentric and tem- 
porary existence. Sometimes they spontaneously 
change and become superseded by other rules. 

» And see SuUy's *' niusions." 
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They may be modificatory of one or of mjiiiy 
prior rules ; the extent of their modifying influ- 
ence may be large as to some and small as fo 
other rules. They may be the expressions of 
some general piece of legislation, or some off- 
shoot therefrom. They may be the relics of 
barbarism at one time ; at an earlier time they 
may be the just exponent of absolute need and 
of irresistible conditions, and may be the most 
liuraane among the alternatives at hand. They 
may be the tentative expressions of a growing 
sentiment, or the expressions of a decaying sen- 
timent. Analyzing, we are led into a broader 
field of present and past than we are wont to 
dwell upon.^ And as we retrace our steps into 
time past, we are brought more and more face to 
face with a condition of social looseness and dis- 
organization. We come to a period finally, dur- 
ing which human atoms and aggregates of human 
atoms, were slightly distinguished from the better 
animal world around ; when a comparative same- 

'See Sully 'a "Dlusiona," Chap. X. 
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nes3 of life and institutions prevailed ; when in- 
Blitutions were extremely few; in short, when a 
general homogeneousnesa and incoherence pre- 
vailed. But at all times, as already stated, the 
substratum is the activity of the persons existing 
added to the result of the activity of additional 
persons, who went before. And, so far as we 
know at present, this activity has been that of 
social atoms and factors. Moreover, these atoms 
and factors at successive periods change; and 
are continuously changing; being accompanied 
by an accumulation of hereditary qualities, modi- 
fied by individual and social and physical influ- 
ences then operating, and also accompanied and 
modified by the institutions, customs, habits and 
social atmosphere which exist. 

Customs or observances, through long repeated 
use become habit. They are the outcome of sen- 
. eation and emotion — of feeling ; the product, for 
the most part, of what is commonly regarded as 
normal neural excitation. As this excitation 
changes, as the feelings change, the habit be- 
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cornea altered. To make a habit many different 
elements conspire. The hereditary inflaencee, 
the accidenta of individual life, the social sur- 
roundings, the condition of the country, the 
quantity and quality of heat upon the blood, the 
nerves, the muscles, etc., the continuance or non- 
coutinuance of existing conditions, all have an 
effect in the production of habit. The social feel- 
ing which the individual possesses aud the in- 
fluences of society contribute to shape many, if 
not all, habits; and thus so-called social habits, or 
liabits colored by social elements become general. 
A general concurreace in sentiment, except in 
petty details, is to be expected among those 
atoms which, by virtue of all the influences that 
in the greatest measure conditionate, are similarly 
affected. Among present enlightened societies 
the most of the factors — the powerful fiictors — 
are substantially similar, in so far as general ex- 
pressions are concerned ; but there are phases 
of habit, there are customs, peculiar to different 
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nations, states, principalities, municipalities, 
counties, and there are customs peculiar to 
smaller localities, to families, to classes, and to 
trades. 

We can imagine only dimly how law, or 
rather, laws, come up as the expressions of senti- 
ment, from what has been or can be said. Adopt- 
ing a general name for the sum of human activ- 
ity, as it is presented to us from past to the 
present, we may concede that in the growth of 
law, experience plays the conspicuous part, 
whether laws appear iu the shape of legislation 
or otherwise ; but we must, nevertheless, bear in 
mind that experience is controlled by, that it de- 
pends upon, physical environment, as vitally as 
the brain does upon the rest of the body. Ex- 
perience becomes manifested in new forms or 
modes of expression, more or less slowly, con- 
tinuously and also spontaneously; and tbe prin- 
ciple of conduct which appears, mirrors this 
slowly changing sum of sentiment or feeling, may 
the rule be moral or political. And the change 



A PHTSICAI, PHASE. 



115 



becomes manifeaf in the segregation and aggre- 
gation of habits, expressed by rules of conduct. 
Classes of rules alike in general features also be- 
come established, changing more slowly, as they 
become wider in application. Kulesalso die out. 
How complex a series of relations is implied 
in what we term experience and its dependent 
customs, etc., may be in a very limited measure 
gathered by reference to the multiform and mul- 
titudinous changes which affect them. Thus 
the differeuce in climate begets difference in ex- 
periences and difference in customs according as 
it is torrid, temperate, or frigid. Montesquieu 
has called attention to this, and he has also called 
atteution to the dependence of customs or laws 
upon soil.* He calls attention to the greater 
immutability of religion, manners, customs 
and laws in some countries as compared 
with others, owing to indolence of the body 
and mind brought on by a delicacy of cer- 

' "Spirit of Laws," Books U tolSindusiva. 
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tain organs, superinduced by the greater heat.^ 

He shows how the bad effects of natural indo- 
lence are added to by the Indian customs in the 
East, resulting from the same influences.^ He 
shows how monkery and attendant evils had 
their rise in warm countries, and the further 
bad results ensuing.^- He gives certain peculiar 
customs of China, growing in a measure out of 
their different physical surroundings.* He 
then presents some remarks upon the influence 
of climate in assuring sobriety, and in the origin- 
ation of laws relating to temperance in the use of 
liquors.^ He might justly have called attention 
to the effect of climate upon temperance in other 
matters. We know that climate has much to do 
with certain epidemics, and laws relating there- 
to, called for by the established sentiment in 

I ^Ibid, "book XIV j compare Chap. IV, with preceding chapters, 
same book. 

*Ihid, Chap. Yl. 

^Ihid, Chap. VII. 

* Ihidy Chap. VIII, and compare with preceding chapters. 

»iW(f, Chap. X. 
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the accumulation of social experiences manifest- 
ed in euligbteneJ societies.^ Suicides, and the 
customs relating to suicides, are in a, measure de- 
pendent on climate.' Montesquieu calls atten- 
tion to many other effects within the domain 
of law brought about by climate ' and soil, in- 
cluding the configuration of the earth.* 
Changing climates may entail successive dis- 
asters in agricultural interests, and these affect- 
ing commercial interests, may entail the neces- 
sity of a system of insolvency, worked out before- 
hand in many particulars, in the created senti- 
ment, and modified in other particulars by the 
growing sentiment.'* Changes in the surface of 
the country, as the cutting down of trees, the 

'See also /tid, Chap. SI. 

'See MorseJli on "Suicides." Seealao Montesquieu "S. of L." 
Book XIV, Cbap. XII. Kee aJao Baeile's "Hist, of Ciyilization," 
etc., on aii^me subject. 

•See his Booka, XIV, remaining cbaptere and books saccced- 
ing, "S. of L." 
I *SeehiflnookXVIlI,'"8of L." 

° Arkunsas, in ISSl, waa afflicted by a severe drought, which 
practically cut off her cropa one half of what they had been the 
preceding year. The year 1880 was, a month before gathering 
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redemption of swamps, may give rise to a more 
thrifty spirit, aad this spirit may counteract the 
effects of periods of disaster. And the laws, ex- 
pressing the sentiment of the people, will then, 
perhaps, become less frequently changed. Add 
to these the innumerable incidents of soil, of the 
configuration of the earth, of minds more or less 
diseased by the habit of imbibing false notions 
of what is real, brought on by the thousand con- 
ditioning physical as well as social surroundings 
(finding expression in laws against sorcery and 
witchcraft' ), the incidents of public prejudice 

time, 80 wet, and it remained ao wet for several montha thereafter, 
that the principal crop (cotton) was damaged over half. The con- 
eequeuce was that in ISSI, merchants who had given and gave 
credits against the crop, had to try and make good their short- 
comings in/atures, by which many lost heavily and (he comls ex- 
preasing the alarm of the community, construed agamat the same 
liberally to put a stop to the practine. On the other hand many 
merchants failed becauae they could not make collections and the 
courts, erpresaing the sympathy of themaasM construed the inaol- 
vent laws, anch aa they are, hberalty, in favor of the broken merchant. 
'See Chap. XVII. Spencer's "Principleof Sociology," Vol. I, 
nnd compare with hia seriea of "Synthetic Philosophy." See 
Sully 'a "Illusions," and also what Mr. Lecky saya about tlie sub- 
ject in his work on "Bationalism," etc. 
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(tlieresultof inheriteJ and false Dotions), and the 
further incideots of coDservative tendencies (the 
uutcome of a settled and somewhat restricted 
neural activity), together with the million agen- 
cies in time and space which operate, and some 
feeble conception may be had of our dependence 
upon conditions strictly physical. 

There is a matter to which we have not yet 
called attention ; it may be called a development 
of the phyaical view as taken by Montesquieu, so 
far as the same relates to the domain of law. 
But it is more than a development — it is a vast 
improvement upon the views of Montesquieu. 
I refer to the expositions of Mr. Herbert Spencer, 
especially so far as they bear on the present head. 
His labors have made clear not only many things 
already referred to, but also this important 
truth — a truth of which people have heretofore 
been too oblivious — that there is a continuity 
and a natural evolution in all the social phe- 
nomena, even in what we call morals. As Mr. 
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Ivius lias taken occasion to say, "It can no 
longer be doubted that the law of evolution holds 
good, not only of orp;anic processes, but of all 
super-organic processes as well — of the develop- 
ment of language, art, law, religion and political 
institutions, and that in the beginning they were 
homogeneous and incoherent."^ And upon 
Mr. Spencer's showing I am entitled equally to 
affirm that the elements of necessity, or rather 
the elements which do not owe their existence to 
man, the aspects of continuity, are so deeply, 
so fundamentally and inextricably blended with 
those which are social and voluntary, that they 
may be emphatically claimed to be inseparable. 

Mr. Spencer says, "Ethics has a physical 
aspect, since it treats of human activities which, 
in common with all expenditures of energy, con- 
form to the law of the persistence of energy : 
moral principles must conform to physical neces- 
sities. It has a biological aspect, since it con- 

* '* Science of Comparative Jurisprudence," Popular Science 
Monthly, Vol. 17, p. 579. 
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cei'us certain eTects, iimer and outer, iudivUlual 
an.l sacial, of tlie vital chaugcs going on in the 
highest type of animal. It has a psychological 
aspect : for its subject-matter is an aggregate of 
actions that are prompted by feelings and 
guide:! by intelligence. And it ha^ a sociological 
aspect: for these actions, some of them directly, 
and all of them indirectly, aft'ect associated 
beings. 

"What ig the implication? Belonging under 
one aspect to each of these sciences — physical, 
biological, psychological, sociological — it can 
find its ultimate interpretations only in those 
fundamental truths which are common to all of 
them. Already we have concluded in a general 
way that conduct at large, including the conduct 
Ethics deals with, is to be fully understood only 
as an aspect of evolving life ; and now we are 
brought to this conclusion in a more special 
way." 

He adrlw, " We have to enter on the consider- 
ation of moral phenomena as phenomena of evo- 
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lution ; being forced to do this by fiudiug tliat 
they form a part of the aggregate of pheuomeua 
which evolution has wrought out. If the entire 
visible universe has been evolved — if the solar 
system as a whole, the earth as a part of it, the 
life in general which the earth bears, as well as 
that of each individual organism — if the mental 
phenomena displayed by all creatures, up to the 
highest, in common with the phenomena pre- 
sented by aggregales of these highest — if one 
and all conform to the laws of evolution,^ then 
the necessary implication is that those phe- 
nomena of conduct in these highest creatures 
with which morality is concerned, also con- 
form." ^ 

To him, a moral rule is a rule of right con- 
duct among human social beings. And that is 
perhaps the best view to take. A law is the 
same, only it usually has a political aspect. Of 

' As Mr. Spencer has aiirely ahown. 

■ " Data of Ethics," p. 62. Appleton & Co., 1880. See Steph- 
en's " ScienM of Ethics," Chap. 4. ' 
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conduct Mr. Spencer says: "Comjjlete compre- 
hension of conduct is not to be obtained by con- 
templatinf» the conduct of human beings only ; 
we have to regard this as a part of universal 
conduct — conduct as exhibited by all living 
creatures. For evidently this comes within our 
definition — acts adjusted to ends. The conduct 
of the higher animals as compared with that of 
man, and the conduct of the lower animals as 
compared with that of the higher, mainly differ 
in this, that the adjustments of acts to ends are 
relatively simple and relatively incomplete. And 
as in other cases, so in this case, we must inter- 
pret the more developed by the less developed. 
Just as, fully to understand the part of condaet 
which Ethics deals with, we must study huiuau 
conduct as a whole, eo, fully to understand hu- 
man conduct as a whole, we must study it as a 
part of that larger whole constituted by the con- 
doct of animate beings in general." ^ 
> " Data of Ethics," pp. 6 and 7. Appleton, 1380, 
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This he proceeds to do at length and, as he 
does all things, thoroughly. What he says re- 
quires an incorporation of his entire " Data of 
Ethics" into this essay. For the purpose of il- 
lustration, however, I call attention partially to 
what he says about "those adjustments which 
have for their final purpose the life of the 
species." 

"Self-preservation," he remarks, " in each gen- 
eration has all along depended on the preserva- 
tion of offspring by preceding generations. And 
in proportion as evolution of the conduct sub- 
serving individual life is high, implying high 
organization, there must previously have been a 
highly-evolved conduct subserving nurture of 
the young. Throughout the ascending grades of 
the animal kingdom, this second kind of conduct 
presents stages of advance like those we have 
observed in the first. Low down, where struct- 
ures and functions are little developed, and the 
power of adjusting acts to ends but slight, there 
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is no conduct, properly so named, farther than 
salvation of the species. Race-maiataining con- 
duct, like self-maintaining conduct, arises gradu- 
ally out of that which can not be called conduct : 
adjusted actions are preceded by unadjusled ones. 
Protozoa spontaneously divide and subdivide, in 
consequence of physical changes over which they 
have no control ; or, at other times, after a period 
of quiescence, break up into minute portions 
which severally grow into new individuals. In 
neither case can conduct be alleged. Higher 
up, the procesB is that of ripening, at intervals, 
germ cells and sperm cells, which, on occasion, 
are sent forth into the surrounding water 
and left to their fate ; perhaps one in ten 
thousand surviving to maturity. Here, again, we 
see only development and dispersion going on 
apart from parental care. Types above these, as 
fish, which choose fit places in which to deposit 
their ova, or as the higher crustaceans, which 
carry masses of ova about until they are hatched, 
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exliibit adjustmenta of acta to ends which we 
may properly call couduet ; though it ia of the 
simplest kind. Where, as among certain fish, 
the male keep9 guard over the egga, driving 
away intruders, there is an additional adjustment 
of acts to ends ; and the applicahility of the name 
" conduct " is more decided. Passing at once to 
creatures far superior, such as birds, which, 
building nests and sitting on their eggs, feed 
their broods for considerable periods and give 
them aid after they can fly, or such as mammals, 
which, suckling their young for a time, continue 
afterward to bring them food or protect them 
while they feed, until they reach ages at which 
they can provide for themselves, we are shown 
how this conduct which furthers race-maintenance 
evolves hand in hand with the conduct which 
furthers self-maintenance. That better organi- 
zation which makes possible the last, makes pos- 
sible the first also. Mankind exhibit a great 
progress of like nature. Compared with brutes, 
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the savage," higher in his self-maintaining con- 
duct, is higher too in his race-maintaining conduct. 
A larger number of the wants of offspring are pro- 
vided for; and parental care, enduring longer, 
extends to the disciplining of offspring in arts 
and habits which fit them for their conditions of 
existence.'' Conduct of this order, equally with 
conduct of the first order, we see becoming 
evolved in a still greater degree as we ascend 
from savage to civilized. The adjustments of 
acta to ends in the rearing of children become 
far more elaborate, alike in number of ends met, 
variety of means used, and efficiency of their 
adaptations; and the aid and oversight are con- 
tinued throughout a much greater part of early 
life.^ 

'See Lindsay's "Mind in the Lower Animals" (in hcaltt), Vol. 
1, where the quostion how far aavagea are anperior to some lower 
animals is discnesed. 

■Of course Mr. Spencer is not, in this connection, discnsBing 
the development of aavagrerj from its earliest condition. See 
"Principlea of Sociology." 

'"Data of Ethics," pp. 15, 16. 
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He names an additional element in evolving 
conduct, which also controls in the adjustment of 
acts to ends, namely the competition between be- 
ings, expressed in the "struggle for existence." In 
the less developed animal world this competition, 
which results from the necessity which exists for 
many different animals occupying the same terri- 
tory, leads to continual extinction of some ; it is 
only among those who are strongest and live mo^.t 
together that the deaths are least numerous. It is 
only after a while in the history of evolution that 
the impulse for self-maintenance corresponds 
with race-maintenance, and much later that the 
impulse toward race-maintenance and the altru- 
istic feelings arising therefrom have any con- 
siderable development.^ 

Mr. Spencer makes a concrete application of 
the reasoning which he gives in the chapter 
quoted from, and says : " Recognizing men as 
the beings whose conduct is most evolved, let us 

'See*'DataofEthics,"§6. 
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ask under what conditions their conduct, in all 
aspects of its evolution, reaches its limit. Clear- 
ly, while the lives led are entirely predatory, aa 
those of savages, the adjustments of acts to enda 
fall short of this highest form of conduct in every 
way. Individual life, ill carried on from hour 
to hour, is prematurely cut short ; the fostering 
of offepring often fails, and is incomplete when 
it does not fail ; and in so far as the ends of self- 
maintenance and race-maintenance are met, they 
are met by destruction of other beings, of differ- 
ent kind or of like kind. In social groups 
formed by compounding and re-compounding 
primitive hordes, conduct remains imperfectly 
evolved in proportion as there continue antagon- 
isms between the groups and antagonisms between 
members of the same group — two traits neces- 
sarily associated ; since the nature which prompts 
international aggression prompts aggression of 
individuals on one another. Hence the limit of 
evolution can be reached by conduct only in 
permanently peaceful societies. That perfect 
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adjustment of acts to ends in maintaining indi- 
vidual life and rearing new individuals, wliich is 
effected by each without hindering others from 
effecting like perfect adjustments, is, in its very- 
definition, shown in constitute akind of conduct 
that can be approached only as war decreases 
and dies out." 

" There remains a further advance not yet 
even hinted. For beyond so behaving that each 
achieves his ends without preventing others from 
achieving their ends, the members of a society 
may give mutual help in the achievement 
of ends. And if, either indirectly, by in- 
dustrial co-operation, or directly, by volun- 
teered aid, fellow-citizens can make easier for 
one another the adjustments' of acta to ends, 
then their conduct assumes a still higher phase 
of evolution, since whatever facilitates the mak- 
ing of adjustments by each, increases the totality 
of the adjustments made, and serves to render 
the lives of all more complete." ^ 

'"Data of Ethic8,"pp. 18 antl 19, 
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Tliese extracts from Spencer only in a very 
limited measure disclose his views upon the 
evolution of life, and that phase of life 
which, involving adjustments of acts to ends, 
he calls conduct. Without reading his "Prin- 
ciples of Biology," the slow and devious 
history of the evolution of animal life as 
he understands it, is not realizable. With- 
out reading his " Principles of Psychology," the 
evolution of the nerves, and the corresponding 
change in the neural excitations, as manifested 
in a progressively higher life, remain, when 
julging from his standpoint, obscure. It is after 
the preparation which these works give, aided 
by what is said in detail in his " Principles of 
Sociology," that we learn to at all appreciate the 
profundity which lies in his views about conduct. 
It becomes revealed to us then how intimately 
the phenomena which we class as conduct, are 
connected with our physical existence from the 
post to the present. 
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In concluding Ms chapter upon Tlie Physical 
View of Ethica, Mr. Spencer calls our attention 
to a phase of conduct which has been much 
elaborated by Lewes and Bain. " Conduct, as 
actually known to us in perception and not as 
interpreted into the accompanying feelings and 
ideas, consists of combined motions. On ascend- 
ing through the various grades of animal creat- 
ures, we find these combined motions charac- 
terized by increasing coherence, increasing defi- 
niteness considered singly and in their co- 
ordinated groups, and increasing heterogene- 
ity; and in advancing from lower to higher 
types of man, as well as in advancing from 
the less moral to the more moral type of 
man, these traits of evolving conduct become 
more marked still. Further, we see that the in- 
creasing coherence, definiteness and heterogene- 
ity, of the combined motions, are instrumental 
to the better maintenance of a moving equilib- 
rium. Where the evolution is small this is very 
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imperfect and soon cut eliort; with advancing 
evolution, bringing greater power and intelli- 
gence, it becomes more steady and longer con- 
tinued in face of adverse actions ; in the human 
race at large it is comparatively regular and 
enduring; and its regularity and enduringnesa 
are greatest in the highest." ^ 

" From the biological point of view," Mr. 
Spencer shows that " ethical science becomes a 
specification of the conduct of associated men 
who are severally so constituted that the various 
self-preserving activities, the activities required 
for rearing offspring, and those which social wel- 
fare demands, are fulfilled in the spontaneous 
exercise of duly proportioned faculties, each 
yielding when in action its quantum of pleas- 
ure ; and who are, by consequence, so constituted 
that excess or defect in any one of these actions 
brings its quantum of pain, immediate and re- 
mote." 
>"DataofEtiiiM,"g29. 
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lo taking a biological view we must bear in 
mind that without neural activity, those aspects 
we term mental, would not exist; and in looking 
at neural activity we may, ignoring the psycho- 
logical view, simply follow the biological phase 
of thia activity. Thus the memory on its physi- 
ological side is " but an organized tendency fo 
react on lines previously traversed."-^ Or, more 
fully, it may be said, to be "a special phase of a 
universal property of organic structure, namely, 
modifiability by the exercise of function, or the 
survival after any particular kind of activity of a 
disposition to act again in tliat particular way." ' 
Viewed from tbe biological point of view, ev- 
ery mental phenomena assumes accompanying 
neural activity — not necessarily the activity of 
the brain only, but of every part of the body 

'Lewea' "Problems of Life and Mind" (Physical Baais of 
Mind), p. 522. BostonlSTT, Solly's " lUnaiona," p.237. Inter- 
national Science Series. 

'Sully's "Il!uBionsi,"p.237. See, fully, " Spencer's Prindples 
of Biology '' and Bain's "Senses and the Intellect," and "The 
Emotions and the Will.'' 
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wbicli makes up what psychologists are pleased 
to call the Bensorium.^ Accordingly the con- 
duct which men assume corresponds with a cer- 
tain physiological or biological condilion; it 
must do HO, since " ez nihilo nil fit." Self-pres- 
ervation operating so largely in the formation of 
the structure and functions of the body, in its 
historical rise and evolution ; and the activities 
required for rearing offspriag and those de- 
manded by social welfare, in the evolution of 
these practices also operating to condilion, in a 
measure, those activities required for self-preser- 
vation ; these, among associated periioiis, such as 
our enlightened society implies, must become 
spontaneously better and better proportioned, in 
order to make that and a better order of society 
possible. At least, this is a biological view 
which modem science warrants one in taking, 
without fear of successful refutation. 



'Aa to what ib the sensor ium, aeo Lewes' "Physiual Baaia of 
Mind," p. 497. Boston, 1877. 
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Of course in the course of a society's growth 
it transpires, if that growth be normal and con- 
tinuous, that eventually sociological influences, 
operating upon the individuals which from time 
to time constitute it, will bring about marked 
phases of conduct most largely ideal, and con- 
siderably unpractical ; but other phases of con- 
duct will come up, having a practical existence, 
and occasioning the existence of practical rules. 
Mr. Spencer thinks that " a code of personal 
conduct can never be made definite." But he con- 
tinues that : " Many forms of life, diverging from 
one another in considerable degrees, may be so 
carried on in society as entirely to fulfill the 
conditions to harmonious co-operation. And if 
various types of men adapted to various types 
of activities, may thus lead lives that are sev- 
erally complete after their kinds, no specific 
statement of the activities universally required 
for personal well-being Is possible. 

"But though the particular requirements to be 
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fulfilled for perfect individual well-being must 
vary aloug with variations in the material con- 
ditiona of each society, certain general require- 
ments Lave to be fulfilled by the individuals of 
all societies. An average balance between waste 
and nutrition has universally to be preserved. 
Normal vitality implies a relation between activ- 
ity and rest falling within moderate limits of 
variation. Continuance of the society depends 
on satisfaction of those primarily personal needs 
which result in marriage and parenthood. Per- 
fection of individual life hence implies certain 
modes of action which are approximately alike 
in all cases, and which therefore become part of 
the subject-matter of ethics." ' 

With regard to that "division of ethics which, 
considering exclusively the effects of conduct 
on others, treats of the right regulation of it 
with a view to such effects," Mr. Spencer adds; 
"The first set of regulations coming under this 

' " Data of Ethics," § 108. See what i> said in thin aection and 
compare with balance of book. 
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head are those concerning what we distinguish 
ae justice." * * "Justice, which formulates the 
range of conduct and limitations to conduct 
hence arising, is at once the moat important 
division which admits of the greatest definite- 
ness." * * "This division of e/Ai'cs considered 
under its absolute form, has to define the equi- 
table relations among perfect individuals who 
limit one another's spheres of action by co-exist- 
ing, and who achieve their ends by co-operation. 
It has to do much more than this. Beyond 
justice between man and man, justice between 
each man and the aggregate of men has to be 
dealt with by it. The relations between the in- 
dividual and the State, considered as represent- 
ing all individuals, have to be deduced — an im- 
portant and a relatively difficult matter." * * 
" These relations, private and public, considered 
as maintained under ideal conditions, having 
been formulated, there come to be dealt with the 
analogous relations under real conditions; abso- 
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lute justice being the standard, relative justice 
has to be determined, by considering how near 
an approach may, under present circumstances, 
be made to it." ^ 

From what appears in Spencer, we are enabled 
to confirm the propriety of taking a physical 
view of the domain of law. And he leads us to 
the conclusion that in the creation of condu<'t, 
and the rules of conduct, whether expressed or 
existing for individuals as between themselves, 
or as rules tending toward justice which have 
some political aspect, and have an existence in 
connection with some kind of government, 
physical influences have a continuous and evolv- 
ing effect where the course of things ia pro- 
gressive, or a dissolving effect where the course 



"Data of Ethics," %V 
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I assume it to be incorrect 'm our times to 
speak of the common law of Eagland, or of any 
other country, as being "the perfection of reason," 
The flattering idea of I/)rd Coke that it was such, 
although explainable, is not correct. We are 
accustomed now to view reason in mathematics 
and in science, as the highest and best exhibi- 
tions of mental activity. And, although even 
in this regard many apparently logical positions, 
long accepted, are finally found to be pregnant 
with error,^ we still feel bound to accept reason, 
as thus manifested, as the nearest approach to 
perfection of reason which has yet been obtained. 



'See Stallo's "Modem Physioa/'and Balfour's ' 
Philosophic Doubt," together with L'jslia Siephjn 
thereon in "Mind," Vol. V, p. 157. 
(141) 
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But the common law, so-called, in Coke's time, 
did not approach such a standard. It did 
not approach that standard, irrespective of the 
application made by the courts of that body of 
custom, nor in the application thereof did it 
approach auch a standard. For the most part 
the fear of departure from precedent, the narrow 
learning, the meager information and casuistry 
of judges like Coke, helped to establish, in adjec- 
tive and substantive jurisprudence, a dogmatism, 
a ritual, a scholasticism, which in spirit and 
application equaled the same features implicit 
in the expositions of the early Church and its 
followers. The administration of public justice 
grew to be in the days of Coke, and later into 
quite recent times, a public farce. And in many 
respects that evil still exists. It exists where 
judges feel themselves bound by the dcctiine of 
precedent to make stilted applications of dog- 
matic rules. It exists where judges feel con- 
strained to igQore the salutary purpose of modern 



CONCLTTBIOir. 143 

reform codes of procedure, in the interest of old, 
formalistic moi.Ies of action, and old divisions be- 
tween the relief which law courts and equity 
courts should respectively adraioister. It still 
exists in so far as the student of law is com- 
pelled to learn and become impregnated with 
many doctrines for which reason furnishes no 
criterion and which common sense will not aid 
hira to recall to his memory. 

But there is a matter suggested by the observa- 
tion of Coke to which I have not yet referred, 
that must be borne in mind. It is this : Reason 
itself is relative ; it is relative to time and place 
and surrounding conditions. What we accept 
as reason in theology, in philosophy, in mathe- 
matics, in science, and in practical matters, turns 
out to be, after a while, error. And sometimea 
it is many years before the error is discovered 
and it is only then slowly, hesitatingly, revealed 
and accepted as such. In a measure it is true 
that what we call reason must be taken in con- 
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nection with the requiremeuts and possibilitiea 
of the Bociety. And whatever efFectuatea this 
view may, as it seems to me, be accepted as 
the best, as the least objectionable, alternative. 
Coke's practice, and the practice of so-called 
law judges in England, and, for the most 
part, such judges in the United States, did, and 
does not, however correspond with this view. 

Text hooka of decisions and reports, together 
with the statutes, seem to be the resort and 
most frequently the only guide. Where the 
decisions were meager, a scholastic, formal 
method of argument, involving forced analo- 
gies, was the principal mode of escape from 
a dilemma, up to quite recent times ; and even . 
now that method is sometimes resorted to. Text- 
book writers are occasionally fomid who, appreci- 
ative of the larger and better purpose of juris- 
prudence, help to relieve the domain of jurispru- 
dence of its casuistical and scholastic features. 

But the undercurrent of sentiment which lies 



CONCLUSION. 145 

behind the body of laws is not sufficiently borne 
in mind. The fact seems to be lost sight of gener- 
ally, that "the law embodies the story of a nation's 
development through many centuries, and it cau 
not be dealt with as if it contained only the 
axioms and corollaries of a book of mathematic " 
(or the ritual of a church}.^ It is not usually 
remembered that the body of rules which are 
comprehended within the domain of law, exist 
largely as sentiment, as social conviction, and 
that the main purpose of administration, is to 
enforce this sentiment ; that laws are adminis- 
tered rather to prevent wrong than to lay down 
a positive moral injunction.' 

The desideratum which is sought to be ef- 
fectuated by laws, and the administration of 
laws, is justice. It was to effectuate his notion 
of his own, that the savage resorted to personal 
vengeance. But as the society's requirements 

'Holmea' '■Common Law," Little, Brawn & Co., Boston. Leeb- 



'See "Monahnn's Hetiioil of I.aw," Introduction, 
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molded the individuars riglifs more and more, or 
rather aa the factors which brought about the 
former conspired at the same time to modify 
the latter, justice became a social fact. Mr. J. 
S. Mill has in a measure traced its history.^ He 
says : " In most, if not in all, languages, the 
etymology of the words which correspond to 
Just, points to an origin connected either with 
positive "law, or with that which was in most 
cases the primitive form of law — authoritative 
custom. Jusium is a form of jussum, that which 
has been ordered. Jus is of the same origin. 
Jiwaiov comes frooi oixri, of whlch the principal 
meaning, at least in the historical ages of Greece, 
was a suit at law. Originally, indeed, it meant 
only the mode or manner of doing things, but it 
early came to mean the prescribed maimer ; that 
which the recogaized authorities, patriarchal, 
judicial, or political, would enforce. Recht, 
from which came right and righteous, is syuouy- 
' TJtilitarianiGm, Chapter V. 
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mous with law. The original meaning, indeed, 
of recht did not point to law, but to physical 
straightness; as wrong and ita Latin equivalents 
meant twisted or tortuous ; and from this it is 
argued that right did not originally mean law, 
but on the contrary, law meant right. But how- 
ever this may be, the fact that recht and droit 
beiiame restricted in their meaning to positive 
law, although much wViich is not required by 
law ia equally neei^sary to moral straightness 
or rectitude, is as significant of the original 
character of moral ideas as if the derivation had 
been the reverse way. The courts of justice, 
and the administration of justice, are the courls 
and the administration of law. La justice in 
French, is the established term for judicature. 
There can, I think, be no doubt that the idee 
mere, the primitive element, in the formation of 
the notion of justice, was conformity to law. It 
constituted the entire idea among the Hebrews, 
up to the birth of Christianity; as might he ex- 
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pected in the case of a people whose laws attempt- 
ed to embrace all subjects on which precepts were 
required, and who believed those laws to be a 
direct emanation from the Supreme Being. But 
other nations, and in particular the Greeks and 
Romans, who knew that their laws had been made 
originally, and still continued to be made, by 
men, were not afraid to admit that those men 
might make bad laws; might do, by law, the 
same things, and from the same motives, which, 
if done by individuals without the sanction of 
law, would be called unjust. And hence the 
sentiment of injustice came to be attached, not 
to all violations of law, but only to violations of 
such laws as ought to exist, including such as 
ought to exist but do not ; and to laws them- 
selves, if supposed to be contrary to what ought 
to be law. In this manner the idea of law and 
of its injunctions was still predominant in the 
notion of justice, even when the laws actually in 
force ceased to be accepted as the standard of 
it." 
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He continues : " It is true that mankind con- 
sider the idea of justice and its obligations as 
applicable to many things which neither are, nor 
is it desired that they should be, regulated by 
law. Nobody desires that laws should interfere 
with the whole detail of private life ; yet every 
one allows that in all daily conduct a person may 
and does show himself to be either just or un- 
just.^ But even here, the idea of the breach of 
what ought to be law, still lingers in a modified 



I do not, by quoting Mr. Mill, subscribe to all 

he says. I am not prepared in all things to 

admit the correctness of his etymology of the 

word "justice," but I am persuaded that in so 

far as its present meaning is concerned, it implies 

the outcome of many centuries of growth in that 

' He bad previously called attention to tliefact that justice, na 
now underg'ood, implies not only what laws give, but what they 
ought to give, and also those implicationE which axe involved in 
equtdity, security, property, etc.j in other words, what we now 
accept OB morals. 
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disposition which finds its espreseion in condact 
and the rules which should govern conduct. I 
have deemed it proper to quote Mr. Mill because 
he calls to our mind the fact that "justice" has 
now many implications which formerly it did 
not have. He is iu error in his supposition re- 
specting the Hebrew notions about their laws.^ 
Moreover it is not established that justice ema- 
nated strictly from that tendency of society to 
effectuate rules of conduct by the governing 
body. However, we learn this from Mill, that 
the desideratum for which laws exist, and courts 
administer them, embraces a wide field, which ex- 
tended with the lapse of time; and we learn more- 
over that it embraces matters which constitute 
ideals which we are tentatively engaged in at- 
tempting to further. In ray quotation from Spen- 
cer he expresses this in saying, absolute justice ia 
the standard, and that relative justice has to be de- 
termined by considering how near an approach 



' See FoBsel'B 
Ldue." 
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may, under present circumataiices, be made to 



The difficulties involved in the attempt to 
secure absolute justice, as Mr. Spencer expresses 
it, he calls attention to, and says : " It is impos- 
sible during stages of transition, which neces- 
sitate ever-changing compromises, to fulfill the 
dictates* of absolute equity ; and nothing beyond 
empirical judgments can be formed of the extent 
to which they may be, at any given time, ful- 
filled."* Some additional views are expressed 
by Mr. Mill : " It would always give us pleasure 
and chime in with our feelings of fitness, that acts 
which we deem unjust should be punished, 
though we do not always think it expedient that 
this should be done by the tribunals. We 
forego that gratification on account of incidental 
inconveniences. "We should be glad to see just 
conduct enforced and injustice repressed, even 

' See "A PhyBical Phaae." — Ante. 

'"DataofEtiicB," 8109. 
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in the minutest details, if we were not, with 
reason, afraid of trusting the magistrate with so 
unlimited an amount of power over individuals. 
When we think that a person is bound in justice 
to do a thing, it is an ordinary form of language 
to say, that he ought to be compelled to do it. 
We should be gratified to see the obligation en- 
forced by anybody who had the power. If we 
see that its enforcement by law is inexpedient, 
we lament the impossibility ; we consider the im- 
punity given to injustice as an evil," etc.^ 

The difficulties involved in any attempt to 
effectuate justice can not be lost sight of, and 
will exist so long as reason is relative and 
societies admit of further evolution. This has 
been more or less understood for centuries 
among enlightened peoples and their ancestry. 
Even in fixing an ideal a certain amount of error 
must be expected, and the ideal will conse- 
quently change as thought becomes clearer. 

'"UtiliUrianism/' Chap. V. 
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The practical end lo be aimed at is to adopt the 
best practical method of administering justice. 
Quoting from Monahan: " It has been said that 
* law is justice administered with method ;' but 
we can not in practice pass thus directly from 
the canons of abstract justice to the methods of 
administration used in law courts. Legal rules 
ought always to be just; but working lawyers 
are forced to deal with the most general state- 
ments of these rules found to be practically use- 
ful as fixed principles to be studied and ap- 
plied." ' This practical end is the more proper 
to be borne in view when it is rernembered that 
in some respects "justice " is not a criterion of 
what is a law ; there are many political ordi- 
nances relating to the framework of government 
which only remotely have the idea of justice in 
view. Moreover, while justice is a general term 
and does involve ideal elements, it is best to keep 
that coinage of the word in view and pursue the 

' Monahan "s "Method of Law," p. 3; flee Cliap. XVUI, Hol- 
laad'a " Juriepnidence." 
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Btudy of jurisprudence with practical notionB of 
growth rather than the abstract notions iuvolved 
in the meaning of this term. In attempting a 
real understanding of what laws are, their mean- 
ing, their application, an abstract ideal of justice 
is ratlier misleading ; a study of the growth of 
that sentiment, which becomes expressed by 
rules of conduct, embraced within the domain of 
jurisprudence, with a proper regard for the con- 
tinuing changes due to changing physical, 
psychological and sociological surroundings, 
Beems to me to give the proper means con- 
ducing to such an understanding. 

The absence of snch a view has brought into 
the body of English and American laws a large 
number of fictions, which time only, and a better 
understanding of the growth of law can com- 
pletely dispel. The consciousness of natural 
influences, and the disposition, increasing every 
day, to look at things as they are, have become 
quite marked of late. Mr. Monaban, a British. 
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Queen's counsel, lias manifested sucli a dispo- 
eition in the penning of his recent production, 
" The Method of Law." Therein be has taken 
occasion to reprobate the too liberal use of 
fictions in English jurisprudence — a practice 
which necessarily grew out of that ultra-conser- 
Tative and narrow spirit which bound down the 
English law judge, until quite recently in a 
marked degree, to thelelter of former precedent. 
He concludes the chapter devoted to the subject 
by saying: "I suppose that few now really 
believe it to be a good thing to found a legal 
doctrine on an utter fiction. I suppose that 
almost every one who thinks seriously of the 
matter agrees iu holding that no new legal 
figments should be invented. Indeed it ia obvi- 
ous that it is impossible to apply any rational 
method to any legal doctrine without clearing 
the topic of these arbitrary creations of the 
legal imagination. We have always to be on 
our guard against this tendency to invent new 
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fictions. " ^ The tendency to introduce fictions 
and make them answer the purpose of a ti-ue 
understanding and method, has been manifest 
throughout the judicial history of England and 
the United States. In the decisions of the 
judges of these nations, a too frequent resort 
will be found to some scholastic and fictitious 
line of reasoning. The decisions of the earlier 
judges disclose this tendency more than those 
of tihe later, hut in none does a reference seem 
ever to be made to that broader view, which 
looks at laws as a growth; which looks at "law" 
as a convenient term, worthy of receiving a 
formal definition for scholastic purposes, but 
which at the same time does not attach an 
undue importance to that definition, in the 
practical application of the rules embraced by 
jurisprudence to the necessities and growing 
needs of the community. The growth of law- 
ought to be recognized and made the basis for 
^KoDahaa't "Method of Law," Chaptei I, p. 26. 
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decision and legislation. It is surely a better 
and more correct way, than the present too 
general practice of relying upon an uncertain, 
objectiveless course of strict precedent and for- 
mal analogy. As we learn to appreciate tlior- 
oughly the fact of the growth of law, and 
what it means, we will come to be less con- 
trolled by scholastic, ridiculous survivals, and 
realize the large, the wholesome purpose of 
courts and rules as instruments of progression 
rather than retardation ; while we at the same 
time come to feel, as it is said, Chief Justice 
Shaw, and in a measure Marshal, Taney, Mans- 
field and Hardwick felt, that the strength of a 
great judge lies in an accurate appreciation of 
the requirements of the community.^ 

On the other hand the scholastic, " common- 
law" sort of feeling, which has been referred 
to, should be permitted to expire. The teaclier 
and preacher of theology maybe excused if, not 

Solmes' "Common Law," p. 106, Little, Brown & Co., Goaton. 
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obliged to do otherwise by his calling, be con- 
tinues in the face of a contrary condition of 
things before bis eyes, to expound theoretical 
visionary notions from the rostrum or pulpit. 
But the practical jurist who is met every day 
of an active professional life, with the reality 
of change, and growth, and concrete dlETereQces; 
who ia met every day with accumulating proofe 
of the thousand and one applications of rules, 
and the large element which the conduct of 
the community, represented in its sentiment, 
implies, in the application of those rules, can 
not successfully advocate theoretical, or scho- 
lastic views, implying a formal mode of appli- 
cation of precedent. Neither can the legislator. 
It is obliviousness to these matters, which has 
led both English and American courts and law 
writers to alienate from the surrounding world 
of action and of feeling that which they choose 
to call a " system of law." And it seems still 
to be the aim and ambition of a number to 
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adhere to this course. The use of law as a 
branch of Lumau activity, as one of the aspecta 
of a world of human thought and action, eeema 
entirely without foundation to them; in their 
view the law, according to the theory of hyposta- 
sis h.id down by SiiUy,^ is a divine something, 
which posseasea an ambiguous personality, the 
being and presence of which they vaguely feel, 
just as in mythological times, the winds were 
personified, deified and felt to exist The rule 
once established is a thing made to endure so 
long as by any means, however artificial, it can 
be made to last, according to their acceptation 
of social phenomena classed under law. 

Tlie growth of social life and what that im- 
plies — incidentally the growth of the law, 
renders an adhesion to artificial systems baneful. 
It is in a thorough understanding of this growth, 
it seems to me, that a knowledge of the real pur- 
pose of law ia implied, together with an appreci- 

>"Illusioiii,"Am. Ed, Intematioiial Sc. fierieg, p. 311, 
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ation of the projier use and (lie abuse of doctrines 
and rules wliich are enforced as laws. And it 
is in such an understanding, as Mr. Spencer 
showed in his "Study of Sociology," that legis- 
lation may hope to become better expressive of 
the needs and requirements of the commuQity. 

A creditor is now generally deprived of the 
means of guarding against the hidden fraud of 
his debtor, by imprisonment for debt; impris- 
onment for debt is abolished in conformity with 
a growing sentiment implying a higher order of 
conduct Now a debtor may with much greater 
facility commit fraud without fear of imprison- 
ment. Meanwhile the busiQCSs customs of the 
country have extended enormously, and a larger, 
wider and more risky system of credit has be- 
come inaugurated, the result of growth and enter- 
prise. Along with this the world of experience 
and thought has enlarged, aud new inventions, 
among other things, for covering up fraud, have 
been devised by the cunning debtor. These 
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tbioga have contributed to enable tbe debtor to 
perpetrate fraud wltb a large meaaure of succees. 
In most States large homestead and exemption 
laws enable him and his family to guard against 
improvidence and misfortune ; ia some States 
additional provisions exist for aiding the wife to 
earn her own living and keep her own property 
free from her husband's debts. What do the courts 
say to the creditor under this changed con- 
dition of things for the debtor, when the latter 
fraudulently conveys away or secretes his prop- 
erty, as frequently happens two and three times 
by the same debtor, within a decade? They 
usually say that the old rules of evidence about a 
clear preponderance of proof of fraud, shall have 
their old application ; that if, as usually happens, 
the creditor examines the debtor as to the fraud, 
and suspicion ia thrown upon the transaction, the 
debtor is not called upon to explain, for that ia 
not sufficient proof. They apply old rules to 
new needs, with scholastic precision and dog- 
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gedness. Thougli frauds have become multi- 
tudinous, the old modes of weighing evidence 
artificially are still scrupulously applied, except 
where some enlightened bench will be found to 
better appreciate the requirement of the times 
and the value of precedent. Again, in favor of 
the debtor in some of the States, notably in Texas, 
the law relating to homesteads seems to have an 
interpretation so liberal as to be almost ap- 
palling. The interpretation so given seems to 
me to be an expression of liberality out of 
accord with a healthy sentiment, and not re- 
quired by any common sense construction of 
the law. Canons of construction are, however, 
adopted to warrant it, taken from some approved 
work on Construction, in which doctrines are 
stated, purporting to be based on decisions which 
had mostly in view the case then before the 
court, rather than the exact wording and ap- 
plication of the so-called rule of construction 
referred to. Despite the change in conditions, 
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"most courts still seek to effectuate as far as 
possible clociriiies contrary to attachment laws, 
to reformed procedure, and to a simple and 
plain code. These are only a few of tlie aber- 
rations in the application of rules properly which, 
courta now-a-days are guilty of. Occasionally 
a bench will be found consisting of able jurists, 
capable and intelligent practitioners, who have 
an appreciation of the needs of society and the 
modifications which should qualify the old appli- 
cation of a rule. There are some jurists, but 
they seem to he a minority, who appreciate the 
fact that legislatures can not legislate for every 
little need, for every growth, for every change, 
which the growth of a society and its multiform 
and multifarious requirements brings along with 
it. They with native acumen and a broad en- 
lightenment understand that the court, the 
judge, and the bar, must aid to supply these 
matters, which legislatures can not practically 
accomplish. 
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It is by an appreciation of the growtli of tlie 
law, and what it implies, that we learn the real 
utility of the abridgments of Stephen on Evi- 
dence and Criminal Law, and Pollock on Part- 
nership. Through it we are better able to know 
the uses and purposes of rules of interpretation 
and construction. Guided by the principle de- 
clared by Lieber (Hermeneutlcs) we can then 
accept intelligibly the basis of common sense, or 
the thought implied in the sum of our common 
aud increasing experiences. The canons of con- 
struction, so nicely formulated by some courts 
and writers, are not then made to furnish a hard 
and fast line, but serve as guides, dii-ecting us 
between the elements of uncertainty to a choice 
which is nearest the greatest practical good of 
all ; and they expand, or become restricted and 
are modified, as the circumstances of the case, 
the tendency of the times, and the greatest good 
suggest. In this way too, the modern policy of 
exemption and homestead benefits \s furniahed 



COHCLTJBIOS. 



165 



with a sounder and less conjectural theory than 
now seems to sway in different measurra dif- 
ferent judges, in the rendition of decisions. 
With the growth of the law open to his under- 
standing, the purpose of exemption and home- 
stead laws can not fail to be better comprehended. 
The application of old doctrines relating to 
seizure of land and chattels in the early days of 
England, France, Germany, etc., and the reason 
of exempting the household property from proc- 
ess in those days, to present exemption laws, 
can in this way, and only xn this way, be fully 
understood. Too great and shocking a liber- 
ality in fayor of a debtor and too severe a strict- 
ness against him are, by a realization of the 
growth of laws, best guarded against It is from 
this plane of observation that mechanics^ liea 
acts become capable of a more harmonious con- 
struction than they have heretofore received at 
the hands of many judges and some text-writers. 
The differences in different states, societies and 



IHB GBOWTH OF LAW. 

systems then become more apparent, and the 

effect of these differences better understood. The 
like may be said about laws relating to corpora- 
tions, to counties, to towns, to railroads, to tele- 
graphs, to national and state banks, to attach- 
ment lawa, to stock laws, fence laws, laws relat- 
ing to mines, to guardians, to wives, to replevin, 
to criminal laws, to laws relating to insanity, to 
the rulra regarding mistake, to equity juris- 
prudence, to the laws relating to fraud and 
fraudulent conveyances, to laws relating to ne- 
gotiable bonds and other negotiable paper, to 
assignment, insolvent and bankrupt laws, and 
so on. 

Viewed as a growing series of doctrines and 
rules, some extremely temporary, some of longer 
duration, some of local, others of more extensive 
application, subject to physical, psychological 
and sociological factors, jurisprudence receives 
an embodiment of healthy thought, and this 
thought obtains the place which heretofore has 
been too much usurped by the methods of a 
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Coke. Great judges, aod sometimes even lesser 
judges, have, especially in later years, displayed 
a disposition of treating law as a growth. But 
the occasions have been too few, and ought, if I 
am right, to become more general. Looking 
over the enormous field of human activity, see- 
ing the numerous new ramifications of thought 
every year arising, and observing the continual 
uprising of thousands of new questions created 
by the new relations in industrial and domestic 
life, within the domain of jurisprudencu, how 
can we hope by any formal system, as artificial 
as a metaphysical system, to meet their solution ? 
How, except by taking a plane of observation, 
whereby we may enter as it were into that 
growth and go along with it, can we hope to give 
the best, least confusing, most satisfactory solu- 
tion to these questions, having a due regard for 
that idea or those ideas of justice which form the 
beacon light of the age in which we live, and 
toward which we should direct our efforts calmly, 
soberly and stcadfadUy? 
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In partial illustration of the position taken 
in the text, let us take the case of the killing 
of a Imman being by another person, who com- 
mits the act while drunk. We will assume the 
person who is guilty of the act, to be a person 
of established good character, who has at a 
social gathering been prevailed on, against his 
wish, to take a drink, which makes him drunk, 
and that while so drunk, upon small provoca- 
tion, he kills another of those assembled, by a 
blow with a chair. The old law stated that he 
was guilty of murder; that so far from drunk- 
enness being an excuse, it was rather an aggra- 
vation.' There was no expression, no law then, 

■See Blackstone, Comm., Book IT., pp. 25, 23. 
(169) 
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which stood out as an authentic statement, to 
the contrary effect. Later, the community de- 
Teloped, and the body of morality enlarged to 
meet the needs of new and juster sentiments; 
BO, also, multiform new instances occurred in 
daily life calling out new ideas, new expressions, 
and modified views. Some of these instances 
begetting controversy came into the tribunals, 
and among them were cases where drunkenness 
had led to the commission of a killing or 
other offense. The new experiences coming with 
the changes ensuing with the passage of yeais, 
introduced into the body of morality juster sen- 
timents respecting drunkenness. Experience, in 
other words, taught that drunkenness could and 
should sometimes palliate an offense, even a 
killing; that it sometimes did in fact show the 
absence of an intent. People came to recognize 
the fact that sometimes, however really dis- 
graceful and objectionable such a condition may 
be, drunkenness ought not to be too severely 
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judged, but on the contrary should be borne 
with, and in a measure excused. And judges 
coming from the masses where the more humane 
sentimenta prevailed, so far from being less im- 
pressed with their humanity ■were rather more 
strongly impressed thereby. And so it came 
about that ultimately the common law, or the 
judge-made law, declared that sometimes drunk- 
enness might he proved in palliation even of a 
killing, — to prove the absence of actual intent. ' 
So the old doctrine of ultra vires has under- 
gone changes. The sentiment at first was tc 
narrow the powers of corporations to what wag 
expressly, or by the most strict implication, given 
to them by the acts creating them ; and this 
despite the hardship of the case either as to the 
corporation, or some innocent person having no 
connection with the corporation. But a good 

' Cooky's Blackstone, Vol. 2, Book IV. p. 26, Note 3 and, es- 
pecially, Bishop on "Criminal Law," Vol. I. g ^97, et seq., 5th 
edition. 
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frame of government, a good climate, favorable 
territorial conditions, great increase in popula- 
tion, extension of learning and commercial in- 
tercourse, competition, and the like, have con- 
tributed to make the existence of corporations a 
necessity for many purposes. Thus the desired 
means are obtained to effectuate great and needed 
undertakings; thus increased means of employ- 
ment are furnished, and additional modes of in- 
creasing capital and industries are given, as well 
for the benefit of the workman as the capitalist, 
and so on. And corporations have accordingly 
obtained great powers and privileges; powers 
and privileges which were entirely out of har- 
mony with the condition of things in the times 
when the old doctrine of ultra vires prevailed. 
The consequence is that a different sentiment 
came into existence, respecting the extent to 
which the doctrine of ultra vires should, under 
the new conditions, prevail. To permit a corpo- 
ration now with its extensive powers and privi- 



leges to plead ulia vires as contemplated by early 
expressions of courts and lawyers, would be 
shocking to the modern sense of propriety and 
justice. And jndgea similarly influenced have 
(sometimes by means of a fictitious assumption 
standing as an excuse and an explanation, or by 
means of some shadowy distinction,) accordingly, 
but not always bravely, departed from the old 
doctrine, until now the departure therefrom may 
be regarded as radical.^ 

The bonds of counties and cities issued in aid 
of railroads, or for funding outstanding in- 
debtedness, and sometimes for other purposes, 
are now regarded as commercial paper when 
payable to bearer, and are enforced sometiniea 
under what, two hundred years ago, would have 
been regarded extraordinary circumstances. In- 
deed, even to suppose the idea of their use as 
commercial paper to be then prevailing, woiild 

' Compare BlEwkatone, Book 1, Chapter XVIII, with Angell 
& Amea on Corporations, Indes "Ultra Virea" and text, lat 
edition, and Green'a Brice "Ultra Vires," Putt V, Cliap, 1, and 
n >tca to same in 2d Am. Gd. 
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be obyiously irregQlar ; tlie very existence of 
the conditions rendering possible such doctrines, 
being then entirely out of the question. 

What would the legislator of England three 
centuries ago have thought of a mechanic's lien 
era homestead act ? And how would they have 
been construed ? What purpose would they then 
have served ? Landlordism prevailing so largely 
and influentially as it then did, the possibility 
of either of such acts would seem at le^t para- 
doxical, and the construction either would have 
received would be very strict and narrow. 

We have adverted to the change in conditions 
attending the applications of the doctrines relat- 
ing to fraudulent conveyances, in the last di- 
vision of the text The struggle between old 
and new tendencies is shown in the decisions of 
the courts upon questions coming under the 
head of the law relating to fraudulent convey- 
ances, and embraced within different topics 
treated thereunder. There is no proper har- 
mony in the judge-made or expressed law, 
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relating to this head of jiirisiirudence, and this 
whetlier we have reference to suhslaative or ad- 
jective laws. Tlie best decisions are those that 
are the products of men having a consciousness 
and appreciation of the place of law in Social 
Economy, and the development of ideas and 
doctrines. 



Any ordinary year will show the rendition of 
over 15,000 decisions, thought worthy of publi- 
cation, by the state courts of last resort and the 
federal courts. As to the unpublished ones, 
views will be found to differ concerning their rel- 
ative importance. Many of the published de- 
cisions, it is fair to say, are upon new points, or 
present new applications of prevailing doctrines. 
Beside these there are the countless unpublished 
decisions of nisi _pn'?(s courts upon matters of 
both substantive and adjective law, most of 
which are rendered after considerable discussion 
and under the influence of proportionally stronger 
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emotional surroundings than usually accompany 
the hearing and determination of causes in ap- 
pellate tribunals ; emotional surroundings, which 
are frequently the best criteria of the appropri- 
ateness of a rule and its proper application. And 
these nisi prius decisions are a large element in 
the practical administration of justice. 

There are furthermore the decisions of foreign 
courts which find acceptance ; the determinations 
of bodies or guilds having a recognized weight 
among certain classes; and the views of text 
writers and attorneys in practice and out of 
practice. 

In addition, legislatures convene frequently, 
and laws are enacted and repealed. 

Taking these different sources of new products 
together, it is manifest that there is constantly 
going on an introduction or imposition of new 
features upon the established doctrines, more or 
less stable, already prevailing. And it must 
moreover be obvious that this must bring into 
the law a continuous lack of harmony or one- 
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iies3. Nor will patience, however great the time, 
of itself cure this. How the continually occur- 
ring new elements will be li:trmonized with the 
old is a great problem. The changes bo result- 
ing will, however, in a measure be lost as time 
goes on. The new element will, like the waves 
made by the stone cast into water, reach out more 
and more, in some imperceptible way, into a 
wider circumference, until it is lost in the great 
raas9 of which it becomes part. Its influence 
then is as frequently forgotten or ignored, as it 
is remembered or applied. 

Add to all this that, as time goes on, the con- 
tinuous development and multiplication of popu- 
lation, desires, and institutions, and resulting 
controversies and decisions, mast increase the 
eraharrassments above referred to in arithmetical, 
if not geometrical, progression, and then it will 
become obvious, beyond cavil, that to continue 
in (he application of any scholastic method to 
the law must lead ultimately to blinding con- 
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fusion.^ The application of such a method to 
the so-called "science of case-law," as Sir Freder- 
ick Pollock terms it,'^ must leave such a science 
with such a bare and insufficient means of classi- 
fication, as is implied in the Linnean method of 
classification in the field of natural history. It 
is only when we read that science in the light of 
that growth which is as much a part of juris- 
prudence as of language, that we can hope to 
attain to the best classification. 

* It may be urged that decisions upoa new points, or giving 
new applications of old doctrines, do not involve the introduction 
of new elements into the body of so-called established law^ but 
that, on the contrary, they simply tend to confirm and crystallize 
the law that exists. But in so far as law is created in the decisions 
of courts, they are synonymous with other legislation; they may 
typify a sentiment which exists, but the sentiment is no law nor an 
expression standing for law; it is simply a factor of the law, 
though it is a considerable factor. Now the fact is, practically, 
that the decisions of courts, accumulated as they have so vastly, 
do introduce new elements, and though most of the time one de- 
cision may seem to do so very slightly, we find that the degree of 
the innovation of even these is diflPerently viewed by different 
courts, and even by the same court at different times. 

*** Essays on Jurisprudence and Ethics," by Sir Frederick 
Pollock, Macmillan & Co , 1882, Article on ** Science of Ca33 Law." 
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As remarked in the text, the conflicts of 
courts — the extent of such conflicts varjiug 
■when viewed from different standpoints or by 
different persona — are very numerous, and they 
are to be found in every branch of jurisprudence. 
The different way of lookinf; at things by judges, 
which is very largely due to the absence of some 
eoramou basis of apijlication, or is caused by a 
too steady adiierence to the early judges' notions 
of precedent/ ia sapping away certainty, and is 
already the occasion of such lamentable confu- 
sion that by sheer force of necessity, respeeiing 
many questions, the lawyer is bound, if he would 
preJict a decision, to follow the tendency of the 
society, and note the growth of a given institu- 
tioa. 



As against what we have said respecting the 

growth of law, it may be urged that to study 

'In tliis connection see the thoughtful note of Fiof. Hammond, 
N<it€ N to his uJitioQ of Liebcr's " Hcnneneutics," p. 813 et aeq, 
F. H. Thomas A Co., St. LouiB. 1880. 



